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The Islamic state that was created un-
der the rule of the Ayatullah Khu-
maym lollowing the 1978-79 lranim
revolution was the culminaton ol the
Shi'i idea of the Just Ruler that devel-
oped from classical theological and ju-
ridical sources. Pending the return ol
the messianic Just Ruler at the End of
Time, socio-political circumstances and
the personal convictions of certain
scholarly elite made it juridically possi-
Ble for the Muslim jurist o assume (he
riale af the Just Ruler. This move wis
hased on the docirine that the right-
eaus jurist is best suited o estahlish (he
ideal public order,

Drawing an exhavstive research brom
Both Sunni and Shi'i jurisprudence and
theology in the libraries of Jordan and
Trin, as well as Trom discussions with
leading jurors and scholars in Iran, Ab-
dulaziz Sachedina brings to hight the
siprhcance of the modern ' Lslamic
Fundamentabsm™ or “Revivalism" and
s manitestation m the Tranian context.
He provides a rare glimpse into the in-
tellectual and practical workings of 1s-
lamic junisprudence—making it relevan
ty the socia-political context of 1he
Islamic community.

The Just Ruler in Shi'ite Islam pro
vides the most in-depth and compre-
hensive analysis of an Islamic
phenomenon of vital contemporary so-
cial and political importance. It 15 cer-
tam ta appeal to students of Rehgion,
Middle Eastern History and Polities, and
Islamic studies.
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PREFACE

I began research on this book in 1978-79 when 1 was writing sections of my earlier
work, Islamic Messianism, in Mashhad, Iran. This was when Iran was going through
the Islamic revolution. Under those circumstances [ had the rare opportunity to
participate in much of the academic as well as the popular discussion that was
centered around the subject of Islamic government and the authority of the
Imamite jurist in the absence of the twelfth Tmam. 1 had drawn up a rough plan of
research on the Just Ruler in Twelver Shi'ism. For this research | returned 1o Tran in
January 1983,

I had realized in 1980 that library research on the subject would be incomplete
without engaging in discussion with Imamite jurists in Iran. Accordingly, in 1983,
for almost six months, 1 spent my mornings in the library of the fate Avatullah
Milani, housed at his son Sayyid Muhammad ‘Ali's house in Mashhad, going
through the Imamite jurisprudence in its entirety with the Avyatullah’s grandson,
Sayyid Fadil Milani. During these morning hours | joined the scholars who visited
the late Ayatullah’s residence regularly to raise some of the issues that were rele-
vant to the coneept of wilayar al-faqih (the discretionary authority of the jurist). In
the afternoons 1 used the recently established Turdth Ahl al-Bayt Library and
Research Center. where 1 found a number of young students of Islamic theology
and jurisprudence cngaged in research, with whom | had the opportunity to
sharpen my comprehension of the Shii worldview. With them 1 traveled in the
realm of an intellectual and idealized Islamic vision of justice and of the necessity of
the Just Ruler to establish that just social order. Those months in Iran prepared me
to undertake the writing of the present work.

The research in Iran would not have materialized without the affiliation
granted by the University of Mashhad, which enabled me to procure my temporary
residence permit and facilitated the use of other libraries in Mashhad, especially the
Astine Quds-i Radawi Library. In this connection Professors Khwiajawivin and
Jahangir of the Dr. "Ali Shari'ati Faculty of Letters and Humanities were extremely
helpful. Professor Nathan Scott, chairman of the Department of Religious Studies,
University of Virginia, using his discretionary authority, assigned me to rescarch
leave during the spring of 1983, In addition. Mr. Sajjad Tbrahim, president of
Muhammadi Islamic Trust in Toronto, provided me with a travel grant. 1 am
indebted to all of them.
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In the full of 1985, | was awarded the Sesquicentennial Fellowship by the
Center for Advanced Studies, University of Virginia, to do research in g'nmpamt'iirc
Islamie law at the University of Jordan in Amman, Jordan, In Amman 1 was
affiliated with the Faculty of Sharia where 1 discussed parts of the book to check
some substantial references made to Sunni schools of law by Shint junsts in their
sections on political jursprudence,

My anital reaction in 1950 proved 1o be immature, becavse i Sunni Islam,
after the termimanon of the weal caliphate of the "nghtly guided” carly associates
of the Prophet. ot was the junst—ike Shati'm or Mélik—who became the Trnam of
the wmma, secunng the arm of the state m the religious interests of the community
In wsense, therr role was stmlar to that of the Shi'T jursts who assumed the wild var
al-fagih and perpetuated the sense ol autonomous religious community under the
sacred low of Islam, However, when 1 oasked several priofessors of the Faculty of
Shara to explain the Sunni vicwpoint on the authority of the jurists during the
absence of the ideal caliph of God, they understandably could not place the concept
o wildvar al-fagift in the Sunni juridhcal corpus, where such an authority of the
jurist can be detected by imphicaton omly,

O further probing | discovered that there was gencral ignorance or misinfor-
mition (mostly of a4 polemical nature) about Shitism and the basic notion of the
wildvg of the lmam and the junst among facully members, For instance, they
helieved that Shiites maintained that Avatullih Khumayni was af-imde al-ma'siim
(“the infallible Imam™) whose obedience was incumbent upon all the Shita. Never-
theless, my aim was o investigate whether the junst was assigned any role in Sunni
jurisprudence sinmular to that of the Shit junst. What emerpged out of these discus-
sions 15 now part of the present work, which 1 completed writing in the peaceful
environment of the Facalty of Arts at the Umiversity of Jordan. Professor Yasim al-
Daradka. o prominent scholar of comparative Sunni law, shared his time gener-
ously with me. Other members of the Faculty of Sharia alsa from. time 1o time
allowed me o discuss with them some of the relevant issucs of this book.

In addiion o the Sesguicentenninl Fellowship, the research in Jordan was
made possible by a travel grant from the dean of the Faculty of Arts and Sciences,
Dr. Kelly Hugh_ and the Summer Research Grant from the provost’s office, Univer-
sity of Virgimia,

My research in connection with this book at the University of Jordan would have
been impossible without the assistance | received from several professors and admin-
wirators, especially, Professors Mahmoud al-Samra, Muhammad al-Hammouri,
Awad Khleifat, and Kamil al-Sa"id. They all helped me in different ways to settle
down with my family in Amman. The staff of the hbrary of the university was
extremely accommodating in facilitating my rescarch in Sunni jurisprudence. To
tacilitate my writmg my brother Salim Sacheding made a generous gift of an IBM PC/
XT computer with a word processing program. This made the writing and numerous
subsequent revisions easy. Iam grateful to all of them.

As for the contents of the book, my mentors and friends, Professors G. M.
Wickens and R. M. Savory, at the University of Toronto, read the work completely,
offering incisive criticisms 1o improve it in many places, Without Professor Wickens's
pamnstaking reading of the earlier drafts of the work, many parts consisting of dense
and complex discussions would have remained in need of further clarification, 1
cannot find appropriate words 1o express my gratitude to him. My colleague at the
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Department of Religious Studies, Professor Robert P. Scharlemann, read parts of
the work and made pertinent suggestions forimproving it.

In my seminars on Sunni and ShiT theology at the University of Virginia,
graduate and undergraduate students have often inspired me by seeking clarifica-
tion of certain issues. 1 would be failing in my duty if T did not mention Drs.
Farhang Rajace, John Kelsay, and Vernon Schubel. And I must also acknowledge
the indirect contribution of Donald Davison and David Gardiner in helpmg me
formulate and discuss, with clarity and accuracy, issues related to Islamic theology.

At the University of Virginia Word Processing Center 1 received enormous
assistance from Mrs, Gail N. Moore and Sibyl Hale. who patiently taught me the
use of the system and accommodated my various revisions and editions of the text. |1
am grateful to them both.

At Oxford University Press, Cynthia Read gave enormous support and Cather-
ine Clements provided expert advice on many occasions to enable smooth publica-
tion of the boolk.

Finally, T am indebted to my wife. Fatima, and sons Alireza and Muham-
madreza, who have made great sacrifices in allowing me to do my rescarch in Iran
in 1983 and in Jordan in 1986, Life in Mashhad, lran, in 1983 was full of challenges
and hardship; Amman demanded a different Kind of adjustment. Under all those
circumstances, they have supported my work and have encouraged me to engage in
my research on the Just Ruler in Imamite political jurisprudence, In addition, my
son Alireza spent many long hours carefully reading out to me major parts of the
book for proofreading purposes. It was a great pleasure to hear him read the text.

1 end this preface with my preferred invocation. It bespeaks my vision:

O God, we ask You for [the cstablishment of] honorable government through
which You will consolidate submission to Your will (slam) and its peoples, anil
subdue hypoerisy and its peoples. And make us in that |government| those who
will call others to Your obedience and lead them on Your path. And bless us in
that [government | with good of this and the next world.

Charlonesville, Virgtnia AL A5
Muharvam 1, 1408 | August 26, 1987
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Introduction

In the study of Shi‘ite history two doctrines have played an important part in
producing a coherent body of political and legal jurisprudence—nuamely. the justice
of God (al-'adl) and the leadership of righteous individuals (al-imana) to uphold
and promulgate the rule of justice and equity. In the highly politicized world of
early Islam, numerous ideas and conceptions about God's purpose on earth und
leadership of human society floated freely, The swift conguest of vast territories
and the ongoing process of supervising the conguests and administering the aflairs
of the conquered peoples demanded not only strong and astute leadership, but also
the creation of a system that would provide stability and prosperity. Central to this
soctal. political, and economic activity was the promise of Islamic revelation: the
creation of a just and equitable public order embodying the will of God.

The promise was based on the belief that God is just and truthful, Dwvine
justice demunded that God do what was best for humanity; and divine truthfulness
generated the confidence that God's promise would be fulfilled. The prool that
Giod was doing what had been promised was provided by the sending of the Prophet
to guide humanity toward the creation of the Islamic world order. The connection
between the divine guidance and the creation ol the Islamic world order, as a
consequence, marked the inevitable interdependency between the religious and the
political in Islam. The result in the intellectual realm was the creation of political
jurisprudence (al-figh al-sivasf) guided by the lenets of religious doctrine (al-
I'tigaddat), even when the doctrine was not adequately formulated or clanfied, at
least in the early stages.

The death of the Prophet marked the first major crisis in the political history of
Islam: circumstances demanded that the Muslims explain the situation that seemed
to point toward the breach of divine promise. Tension was felt in the awareness of
the lack of an objective actualization of the Islamic ideal in the external world, Tt
was precisely at this time that the notion of the Just Ruler (al-sultan al-"adil), who
would assume political power to bring about the just order, came Lo be aceentuated.
The entire question of qualified leadership to further the divine plan and to enable
God's religion to succeed must be seen from the perspective of the Islamic promise

3
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uf the creation of an cthically just order on carth, More importantly, it was also gt
this time that the Shi'a refused o acknowledge and regard a5 legitimate the rule of
those whom they considered usurpers of a position of leadership that rightfully
belonged to "Al b Abi Tilib and his descendants,

The period that followed this first crsis and tension between the ideal and the
real pradually marked the growth of discontent among the people, which led 1w
revilutions and rehellions as well as o discussions amd dehiberations. This is re-
fected o the carly Islamie figh (theology com jurisprudence) lierature that
emerped toward the end of the secondferghth century. This literature wove together
the various threads of Tslamie belief and practice. No Islamic legal practice., espe-
clally i the realm of socio-political nteraction, can become comprehensible unless
due attention 15 pard to the doctrinal vnderpinnings of carly Muslim groupings,
hecause the formation of Islomie law took place under religious and ethical deas.!
More signihoant m the rulings of the carly junsts was ther consideration of whether
lepal or polimical inpunctions affected the legitimacy of one or the other leader
tuviored by cach taction. Thus, even when a particular ruling went against explicit
textual evidence provided by the Our'an. the overniding consideration for these
carly Jursts was the preservation and legitimation of the authonty in power, a
consideration that came to be justified under the rubric of af-miaxdlif wl- doma (Lhe
general wellare of the Mushim community ), The development of the Sunna (the
Prophetic customs and practice} in early Islam amply confirms this observation,?

By the time of the second crisis, which affected the political jurisprudence of
the Shitites—namely, the end of the manilest leadership of the Imams through the
accultation of the twelfth Tmam-—— Tslamic junsprudence had separated hands with
theolopy, at least formally, although its onderpinnings were still the doetrines of the
justice of God and the leadership of the Imams from among the descendants of the
Prophet. The most important issue during this period for the Shi's was the right
guidance that had continuously heen available to the community even though the
Imams were not invested with political suthonty and were living under the political
power exercised by the de facto governments, This guidance comprised the Shari'a,
which resulted from the metculous study of the Dur'an and from other related
matenal generated by the effort of the scholarly elite of the Shitite community to
expound the legal cantents of the Qur'an.?

The Tmam's authority (notwithstanding his lack of political power, he still had
the right to demand ebedicnce from his followers) in Shitsm was clearly seen in
fus ability to interpret divine revelation authoritatively. What was decided by him
through interpretation and elaboration was binding on believers. These rulings
formed part of the obligations (al-tekalff al-shar'ivya) imposed on helievers, The
interpretation of the divine revelation by the Imam, which in Shilsm came 1o be
considered part of the revelation, was regarded as the night guidance needed by
the people at all times, It was, morcover, the divine guidance (hat theologically
justiicd the superstructure erected on the two doctrines of Imami Shiism: the
justice of God and the designation of the lmam. free from error and sinful
deviations, in order to make God's will known to humanity. In response to the
crisis created by the occultation of the Imam, the Shiiites developed their own
legal and political junisprudence i which a prominent place was given to the
faculty of reasoming (al-"agl).

In the jurisprudence of the Imamites the priority of feason was in accord with
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their rational theology, in which reason was prior to hoth sources of revelation, the
Qur'an and the Sunna. This does not mean that the revelation was not regarded as
all-comprehensive; on the contrary, there was recognition of the fact that 11 was
reason that acknowledged the comprehensiveness of the revelation by engaging in
its interpretation and discovering all the principles that Imamites needed to know.
In addition, there was recognition of a fundamental need of interpretation of the
revelation by reason, all the more so when the authority invested with divine
knowledge was in occultation, However, it was not for just anyone to undertake the
decisive responsibility to guide the community by interpreting the revelaton ration-
ally. It certainly needed authorization from a divine source, a sort ol designation
that could guarantee to Muslims the availability of right guidance based on Islamic
revelation. Only such an authorized person could, in the absence of the Tmam,
assume the authority that accrued to the Imam as the rightful ruler (al-sultan al-
“adil) in Islam. But in view of the prolonged occultation of the Imam and the
absence of a special designation during this period, no realization of just rulership
was possible. This was reflected in the political jurisprudence of the Imamites,
where the recognition of the lack of specific designation by the ITmam recimphasized
the separation between power (gudra or saltana, which could exact or enforce
obedience) and authority (wildva, which reserved the right to demand obedience,
depending on legal-rational circumstances) that had existed even during the lifetime
of the Imams. Only the investiture of authority and the assuming of political power
could establish the rule of justice and equity.

However, delegation of the Imam’s authority to an individual who could us-
sume both the authority and the power of the Imam when there was no lmam (o
momnitor the exercise of that authority was dangerous. This danger was perceived by
the jurists, who took upon themselves Lo produce a coherent response (o this
situation in their works of jurisprudence in which the Imamite doctrine that the
Imam is the only Just Ruler was reasserted. Pending the return ol the Hidden
Imam, the possibility of absolute claim to political power (geeedra) and avthority
(wildya) resembling that of the Tmam himself was ruled out, Nevertheless, the
rational need to exercise authority in arder to manage the affairs of the community
was recognized and authoritatively legalized. The establishment of the Shi'i dynas-
ties during the occultation did not change the basic doctrine of the Imamite leader-
ship. But it made it possible to conceive, however temporary and fallible it might
be, a just Shii authority on the basis of rational and traditional argument, grounded
in the basic Islamic principle of creating a public order that would “enjoin good and
forbid evil.” In this acceptance of the historical reality and its gradual legahization,
one can discern the efforts of Imamite jurists in response to the oft-repeated ques-
tion of the Shiites: When would the Imam come forward 1o establish justice and
equity on earth, as promised in Islamic revelation?

It is important to bear in mind that lmamite jurists were responding to this
guestion individually in their works on jurisprudence. and there was a lack of any
definite organization or a strict uniformity of responsa among them. The lmamite
jurists continued to be private individuals, like their Sunni counterparts. Because of
their peity and lecarning, they were accorded reverence by the people and recogni-
tion as leaders in guiding the Imamite community. Trmamite juridical writings reflect
the jurists’ individual and independent exertion of reasoning to formulate appropri-
ate responses 1o the socio-political realities of the Islamic public order. Moreover,
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these works reflect the tensions within the Imamite school created not only by the
secultition of the Imam, but alse by intellectual interaction between Imamite and
Sunni scholars. The occultition of the Imam made it possible for them to be
pragmatic and realistic in their contacts with contemporaneous de facto govern-
ments and in the formukation of their opinions about them. more so if the de facto
rulers happened 1o be professimg Imamites, And their intellectuil contacts with
Sunni scholars, especially during the formutive period of ITmamite jurisprudence,
made it imperative for them to equip themselves with methodological terminology
to ratnadize the concrete situntion in which the Shi'ttes found themselves.

It s for thes reason that each work of junsprudence is abundantly documented
by quataniens from the Our an and the Prophetic practiee as well as critical evalua-
non of the opmons of those jursts who preceded them in their formulation of o
particular legal decision. However, in this process of discussing the documentation
for a ruling. the concrete case in point, which may have initially prompted such an
imvestigation, became concealed. In order to reconstruct a conerete case from the
evidence provided in a rulng, one has to lnbor through the normative jurisprudence
as o source for the study of the concrete situations in the Mushim pality at a given
time in history when the source was actually produced,

The present study deals with the concept of the Just Ruler in Twelver Shifism in
the hight of the political and legal junsprudence worked out by lmamite scholars
from the early days of the Shiv Imams to the presemt time, It deals with the
development of the authonty of Imamite jurists, who were also thoroughly
grounded in Imamite theology.

Phe study was mspired by the Istamic revalution of 1978-7%in Iran, where the
historical idea of the authanty of a junst in matters of Jursprudence attained full-
Aedged pohtical realization. In the 19805, several works, most of them written by
social seientists, have treated the concept of the “guardianship of the jurisconsalt,”
largely in the hght of the present-day political experience of the Shita in Iran.? In
these works, scholars have provided students of modern Tran with a wealth of
material dealing with the complex socio-cconomic history, on the one hand, and the
intnicate realtionship between the Tranian state dnd socicty, on the other. Of particu-
fur relevance to this study is Said Amir Arjomand’s work, The Shadow of God and
the Hidden Imam. The author has not limited himself to the socio-political factors
that had relevince to the 1978=79 events in Tran; he has also provided us, 1o some
catenl. with important analyses of religious factors that culminated in the legitima-
tion of the power of the temporal s well as the religious authorities in premodern
Iranian kistory

in the present work 1 have Rilled @ crucial gap in the existing literature on the
development of the Shiti juridical authority as it emerges from the study of the
political jurisprudence produced during the different periods of the Twelver
Imamite history. The concept of “guardianship” (wildya) in peneral, and the “guard-
wnship” of a junst (wifayat al-fagift) in particular, has its genesis in the curly history
of Imamite junsprudence. The sccond element in the concepl is, furthermore,
peculiar to Shit Imamite jurisprudence, because it is only this school of Shifi
thought that mamtaing belief in the Hidden Imam who continges to guide his
community through his “generally” designated deputies. Careful analysis of
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Imamite juridical texts, then, becomes indispensable for understanding the author-
ity that was regarded by the Shi'ites as delegated to qualified jurists among the
Shi'a, The complexity of the material and the interrelationship of diffcrent parts of
the juridical topics becomes evident when one considers the fact that the guardian-
ship of the jurist was not discussed only in the sections of such works as the Book of
Trade (Kitab al-tijdra or al-makasib), where the question of discretionary control of
the jurist over properties and persons logically came up; the authority of the jurist
was also discussed in the chapters on zakar (alms), al-kiwms (the fitth}, itl-gatddid’
{administration of justice), al-hudid {admimistration of legal penalties), al-nikiah
(marriage), al-amr bi-al-ma'rif wa al-nahy ‘an-al-munkar (enjoining the good and
forbidding the evil), al-jikdd, and so on. Thus, an investigator has to go through all
the chapters of applied jurisprudence to find references to the authonty of the
jurist,

An adequate understanding of the figh works is dependent on two other Is-
lamic sciences on which the demonstrative jurisprudence of the Imamites has been
based. The Imamites have relied on reasoning in the form of jjufdd. which estab-
lished the intrinsicality of a ruling derived from the authority of revelation in that
derived from the authority of reasoning beciause the point is that rational ruling s
intrinsic in revelation ruling (not additional to it). The procedure that reasening
must follow to establish this intrinsicality is the subject matter of wsil al-figh (theo-
retical basis of Istamic law). Usal al-figh, on the one hand, defines and discusses the
extent of revelation and the categories of the injunctions that can be derived from
it: on the other hand. it sets forth the theory of juristic practice to deduce further
Jaws that cannot be derived explicitly from revelation. In addition, usal al-figh
shows the way in which jurists asserted their authority as the interpreters of the will
of the Imam by exerting their rational [aculty in creating exegetical and terminologi-
cal devices to deduce appropriate responsa. It is probably valid to maintain that.
had it not been for the wsal methodological devices, the jurists would not have
emerged as the “general” deputies of the Hidden Imam merely on the basis of some
documentation provided in the communications of the Imams. because the terminol-
ogy there had to be extrapolated through exegetical method to infer theologico-
political implications for the juridical authority in Shi‘ism. Thus, without a correct
understanding of the way the jurists apply the wsaf 10 deductively infer laws, it 15
impossible to determine the exact nature of jahad in particular judicial decisions
that affected political jurisprudence at a particular fime.

Because documentation is of utmost importance in issuing a judicial decision,
jurists have paid much attention to the ‘ilm af-hadith and the related rehigious
science of rijal. “Ilm al-hadith is the religious science that studics Prophetic commu-
nications transmitted by the close associates of the Prophet and the Imams. in order
to determine their authenticity or inauthenticity with a vicw to their use in giving
legal decisions. "Im al-rijal deals with the chronological study of the transmitters
who figure in the chains of transmissions appended to hadith reports, Biographical
infarmation on each informant of a tradition was studied to gain insight into his
“reliability” or “weakness,” and so on, Both kinds of work have been consulted in
this study, so as to get better insight into the reasons for certain rulings based on
Lsiel al-figh.

In addition to the above technical considerations in the examination of the
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juridical soarees, another important consideration is the period when a particular
wiork came mto being, The histonical perspective was extremely important for such
research, because, as far as possible, the reason for examining the primary material
was to allow the source to speak for itself, rather than to impese or to verify an
imvestigator's preconcerved notions or thesis i them. 1t was, therefore, necessary 1o
proceed chronologically, from period o penod of the Tmamite junsprudence, to
trace the development of the notion of the Just Ruler. Rather than placing the
Imamite jurists and their works under the dynasties, ke those of the Bayids or the
Hkhamds, and so on, | have tned 1o establish master-disciple connections between
them

As pointed out above, jurists were responding 1o the real situation individually
within the Imamite school s for this reason that we find significint differences
nol only between jurists who were contemporarcs and had studied under the same
teacher. but between successive views of a single scholar during different periods of
his life. Thas Tact necessiales careful study of a piven schalar's judicial decisions,
taking intor consideration the chronology of his works. This is not always possible
apd any attempt to do so, especially in the absence of such information rom the
author himsell, can lead 1o the attribution of views that & jurist might have held at
one point in his career, but later revised or abandoned. Furthermore, there exists o
hady of nonjundical sources 1o the form of political tracts written by some of the
promment disaples of these feachers during the premodern and modern eras of
Imamite history. They treat the guestion of political authonty under the influence
of diverse concrete situntions. These tracts, however, were not accorded the status
af Jundically derived opinions in the arca of the ongoing debate on the nature of
jundical authority in jurisprudence; rather, they were treated as works of the
members of the Imamite commumity mamtaimng different views and inferests re-
garding the prevarling political situation and its rationalization. It is for this reason
that in this study T have not taken into account a given scholar's thought if it was
neither discussed by major figures nor made part of the recognized rubnics in the
jundical tradition of the Imamite school . In addition to this formalized characteris-
tic of Imamite jundical sources, one must keep i mind the hostility between
scholars belonging to the Imamiyva. Examples would be the thinly disguised criti-
cisms and mutual refutations in the sources, particularly on the issue of wielding
authority and assuming the constitutional right of the Hidden lmam, Imamite
scholars were also engaged in preparing individuals who would continue their spe-
clal interests. In many cases the disciples of an eminent jurist were inclined to
disturh practice as hitle as possible; but when it came 1o theoretical considerations,
they sometimes departed drastically from their teacher on principles and methods,
which necessarily caused variations in rulings on the same subject.

The Shi'i dynasties, notwithstanding their tavorable attitudes toward the
Shra. did not, m my opinion. spark the production of Shi‘ite political and legal
jurisprudence that reflected an a prion idealized world dominated by the Shi'i
doctrines of the justice of God and the Imamate. The concealed concrete situa-
tion, as | have ponted out carlier, had 10 be meticulously reconstructed by read-
ing hetween the lines of particular sections of political jurisprudence, Wherever
relevant. especiafly in the later period under the Safavids and the (Jajars, | poinl
out the socio-political background of jurists, which might have influenced particu-
ksr rulings under consideration.
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A Brief History of Imamite Political Jurisprudence

We have fragmentary evidence on figh works from the times of the Imams al-Bagir
and al-Sadig (eighth century a.p.), among whose disciples we read of the early
fugahd' (jurists). It is probably correct, however, to recognize the beginnings of
Imamite jurisprudence among the close associates of these two Imams in two cen-
ters of Islamic learning, Medina and Kafa (Irag). [t was also during this period that
Qumm began to be frequented by Imamites. In the second chapter, below, we will
be dealing with these early fugaha and their role in the development of the dep-
utyship of the Imams in Medina. Rulings of these two Imams on various topics of
Shari'a were circulating in the form of hadith reports among these close associates al
this time and were available to Imamite traditionalists Kulayni and Ibn Baboya,
leaders of Imamite learning in Rayy and Qumm in the tenth century, when they
undertook the systematic compilation of this information in their hadith works. This
intellectual development is covered in the second chapter, below, where | present
the history of both “ilm al-hadith and “ifm al-rij@l in the Tmamite religious sciences
during the classical period (tenth—thirteenth centuries a.n. ).

The period of epitomizing and systematizing the transmitted material needed
to guide the socio-political and religious life of the Imamites was followed by the
phase of subjecting this material to the sirict discipline of the wsil al-figh. This was
the most important period of Imamite jurisprudence, headed by Mufid and his
erudite pupils Sharif al-Murtada and TGsi in the eleventh century in Baghdad. The
element of lmamite jurisprudence that favored ifthad—more specifically, al-ijtihdd
al-shar'T (reasoning based on the textual evidence provided by the Quitin and the
Sunna of the Prophet and the Imams)—was now firmly incorporated in the wsal
works. Moreover, the profound training of these jurists in the rational theology of
the Mu'tazilites, and their own exposition of the Imamite theology on the basis of
those rational principles, caused Imamite jurisprudence to be inseparably joined to
the two fundamental doctrines of Imami Shitsm: the justice of God and the
Imamate. In the second chapter, where [ discuss the process of compiling “sound
belief™ and systematizing “sound knowledge,” according to the Imamites, I demon-
strate this feature of Imamite jurisprudence. | also deal there with the works on
jurisprudence written by these scholars within their socio-political context.

At this juncture, 1 will give a chronological account of those jurists and of their
works that have been regarded as the most important of their kind in the field of
Imamite jurisprudence in general and political jurisprudence in particular. 1 hope
this chronological account will provide the reader with some sense of the breadth of
the works produced by the Imamites to provide a coherent body of political and
legal jurisprudence.

The earliest Imamite jurist whose name occurs on several occasions in connee-
tion with the authority of a jurist in the works of Mufid is [bn Junayd al-lskafi (d.
381/991), He lived during the Short Occultation of the last Imam (.. §74-941).°
He was a prominent scholar of figh and kalam. According to Najashi, he was the
leader of the ITmamites to whom the &homs (“the fifth™) that belonged to the twelfth
Imam was entrusted. Before he died he left it to his daughter in the form of a trust.®
Mufid studied with him. Al-Khatib al-Baghdadi mentions Ibn Junayd as the leader
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af the Imamites. and places s date of death i 3320943, and that he died in
al-karkh.”

Bihibahini. in s Sharh al-reafarth; commentng on Tho Junayd, says that he
was among the Imamite junsts who are said 1o have ruled on some issues on the
tases of al-govdas (analogical deduction ) This comment 15 meant as a eriticism of
Ibn Junayd because. unlike the Sunint school of al-Shift'n, the Imamite usal does not
recognize efgivas as one of the sources of law, According to the ShiT schalars of
sstd, gqividy (which can be inductive reasonming) can give rise 1o diversity of opinion
and therehy aftect believers' practice adversely, Thn Junayd wrote a detailed work
on figh entitled Tahdhih af-shita, which survived inoan abridped version, made by
himsclt, entitled af-Mukheira 7 al-figh al-atmadi. Tt was this latter work that wis
known to Mubid and others

Another “ancient™ Imamite junst whose opinions have been cited by later
unsts soal-Hisan b "Ad . AbT "Agil al- Umndant al-Hadhdha', a contemporary of
B Junayd and Kulavnic According to Najiashi, he was among the first Imamite
scholars 1o compose o work on sl al-frgh, entitled af-Muramassik bi habl af al-
rastdl (Adhenng to the teachings [lit, rope| of the Family of the prophet). These two
jurists are known as algadiman, the “two ancients,” in the fourthftenth century ¥
Ihn Abi "Aqil was among the renowned scholars regarded as thoroughly reliable by
thn Tddrs al-Hill, 'Y although Thn ldns was crcal of the opinions of several “an-
oent” scholars of great renown.

Following these twe junsts during the Short Oceultation, we have the list of af-
mittagaddimin (the "ancient™) bnamite jurists whose works have survived for pos-
terity. Although Kulayni (d. 329941) and Ibn Babaya (d. 381/991) compiled the
hadith reports according (o the chapters of figh, they are rightly classified as “an-
cient” akhbari scholars (that is, those who accepted unguestioningly the authority
of “traditions™ in religious knowledge) in contrast 1o these who developed and
employed wsiif based on rational inferences to deduce ordinances. The “tradi-
tionists™ did not attach the same importance to wsal in dedocing rulings and their
decisions were heavily dependent on the traditional methodology of understanding
the text and discussing its implications within the limited bounds of the ostensible
sense of the hadith repart.

Mufid heads the list of the “anciemt™ jurists whose works demonstrate a ra-
tional methodology in denving laws of the Shari’a. He is regarded as al-shaykh and
s 50 referred toon all the works of Imamite jurisprudence. Thus, for instance,
‘Allama Hillt, in the introduction to his Muntaha, in explaining the abbreviations of
the names that appear in his work, says that he uses al-shaykh when he refers 1o “al-
i Abd Jalar Muhammad b, al-Hasan al-Tasi or al-Mufid." When he uses al-
shaykhin, he means both Tisi and Mufid. " The use of al-imdam for a jurist in Imami
Shiism is intcresting. As a matter of fact. "Allama, in speaking about Tisi in
particular, justifies the use of the ttle al-imdam by emphasizing that he is al-imdm al-
a zam (the greatest Tmam) who “deserves the position of the imam™ because of his
enormous contribution to Imamite learning in general, and Imamite jurisprudence
in particular 1=

Mufid wrote under relatively favorable circumstances, under the protection of
the ShiT Buyid dynasty, a fact at umes reflected in his opinions regarding the Just
Ruler. Imamite political jurisprudence during the Bayid period, as noted earlier,
especially the Baghdad school under Mufid and his studénts Sharif al-Murtada and
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Tisi, laid down principles for determining the extent of the authority of the jurist—
principles that have been invoked throughout the whole history of Shit juTispru-
dence. In addition, they evolved a new set of usel terminology that allowed for
flexibility in dealing with de facto governments against the demand of juridical
continuity, Their pragmatism in political jurisprudence made room [or rational and
sometimes radical interpretation through extrapolation of Imamite sources handed
down in the compilations of Kulayni and Ibn Babitya, Thus, phrases like sulran "adil
(just ruler) were introduced in judicial decisions dealing with political functions
reserved for the theologically acknowledged Just Ruler (the Imam), despite his
occultation. Such rulings pointed to the pragmatic recognition of a just ruler on the
grounds of certain qualities or acts he manifested, and not because of documentary
evidence in the form of an explicit text to that effect. Without these juridical
precedents pointing toward the existence of a just ruler whose authonty was de-
rived from his qualities and deeds. subsequent Imamite jurists would have lacked
the requisite evidence in normative jurisprudence to assert their all-comprehensive
claim to the Imam’s authority pending his return.

Shaykh Tiisi continued developing the Tulings of his teacher Mufid in several ot
his works, most significantly in his Nifdya and Mabsar, which were the culmination
of his lifelong research. Both these works demonstrate Tasi's command of Imamite
jurisprudence and his ability to employ the usal al-figh in deriving judicial deci-
sions. In fact, he wrote a separate work on wsal entitled als'Udda T usal al-figh
([Intellectual] equipage in the derivation of the law). explaining the fundamentals
of the Imamite faith, the sources of Islamic law, and the procedure to derive legal
decisions by arguing for the authority of a priori reason in comprehending revela-
tion. In this work Tasi discussed the fjrihad and related subjects in a separale
chapter. 1 dwell upon his contribution in the context of the development of the
Imamite figh under Mufid and his pupils at length in chapter 2.

At this point, I want to introduce other jurists of what I have designated as the
Baghdad school of the Imamite jurisprudence. As | have arpued elsewhere, the
Baghdad school was the convergence point for both Baghdad und Oumm-Rayy
schools of Imamite learning.

Sharif al-Murtadi was another prominent teacher in the Baghdad school who
studied with Mufid and trained a number of well-known Imamite scholars, includ-
ing Tisi, Sharif al-Murtada's contribution lay in Imamite theology as much as
political jurisprudence. Both his theological and juridical works demonstrate his
interest in using rational principles to arrive at religious truth, He wrotc one of the
earliest works on usil af figh entitled al-Dhari‘a [T'ilm wsal al-sharfa (The means to
the [acquisition of] knowledge concerning the principles of the Sharta). There had
existed treatises dealing with different aspects of wsil, but al-Dharia was the first
complete work of its kind. In it Sharif al-Murtada cited opinions of different schol-
ars dealing with the theoretical basis of the Shari'a, refuting those like al-givas, and
explaining Imamite objections to those principles utilized by Sunni jurists in deduc-
ing shar'f decisions. He also wrote some works on comparative and applied figh. Of
preater significance are his responsa {al-rasd'il al-fawdbivya) to the practical ques
tions concerning the authority of the jurist, working for the unjust government,
convening of the Friday service in the absence of the political authority of the
Imam, and so on.



{2 The Just Ruler (v Sk ite filam

Sharif al-Murtada, who was limself socially and politically active in the cultural
life of Baghdud and held official posts i the "Abbisid administration, paradoxically
wsued @ number of judicial decisions with adverse implications for the legitimation
of the comprehensive authority of jurists in works written during the rule of Shi'i de
Tucto povernments. Thus, for instance, on being asked about the legality of Friday
public worship dunng the absence of the twelfth Imam, who alone as the political
head of the community could convene the service or deputize someone else 1o do
so anstead of introducing the jurist as deputy of the mam, he raled that the prayer
was invalid during the occultation. This ruling was taken o imply that the jurist
could net assume the Hidden Tmam’™s political function in his capacity as his “pen-
eral” deputy. Some of these rulings were taken up by Tosi and expanded upon, or
even corrected

The prominence and the lasting influence of the Baghdad school, throughout
Imamite history, wis duce to the two sheyvkhs, Multd and Tasi, and Sharif al-
Murtada, who trained some of the brilliant jurists of this school, Among the stu-
dents of these masters of Baghdad, the following have left important works:

I. Al-Halabi. Abu Salah Tagi al-Din. or Tagi b, al-Najm al-Halabi (d. 447/
[055). 1% Halabi was a prominent junist and a reliable traditiomist on whose authority
al-0adi Thn al-Barrdj of Tripoh reported traditions, He studied junisprudence under
Sharif nl-Murtida and Tasi. According to Shahid 11, he acted as Sharif al-Muortada’s
deputy in Aleppo. Besides his commentary on Sharil al-Murntada’s figh work al-
PHrakiiva, he wrote his ownwork entitled al- Kafi fr al-figh. 1L begins with a theologi-
cal introduction on the doctrine of wklif (imposition of & shar't obligation on a
helicver) and exposition in support of its rational justification, The way Halahi
introduces his jurisprudence is unigue among the works on the subjeet written during
this time, He classifics fakdif into three kinds: thaddar Cacts of warship ), sfareamiil
iprotubited acts); and ahkam (ordinances ). "fhadar is further categorized into mafrid
{abhigatory), and masnin (enjoined ). Then he makes the case for their performance
by arguing that duties (al-fara’idy and their performance constitute lutf (the *grace”
of God that draws a person ta obedience and away from disobedience) in all that is
rationally obligatory (el-wapb al-agli), helping the individual to refrain from evil
sets. Atter thisintroduction he goes on to classify the “ibaddar into ten categories, such
as; al-saldt (daily worship), hugug al-amwal (that which s incumbent on wealth, 1.e.,
zakat): al-siyam (fasting ) ; al-haj) (pilgrimage ), al-khwms (the fifth): and soon. 1

2. Sallar al-Davlami. Hamza b, "Abd al"Aziz al-Tabanstani (d. 448 or 463/
1056 or 1070).' Sallar studied under Mufid and Sharif al-Murtada and sometimes
taught in the latter’s stead. He wrote works on theology and jurisprudence, and is
regarded as a reliable authority. He is well known and extensively cited for his
work in figh enttled al-Mardasim i el-figh {The ordinances in jurisprudence),
which is also known as al-Risdala. Apparently following the inferences of Sharif al-
Murtada in some of his treatises, Sallir s among those “ancient™ jurists who do
not concede comprehensive authority to jurists in exercising complete diseretion
in the affairs of the Shra.”” As a consequence, as we shall see in chapter 5, Sallir
15 the first Imamite jurist to declare the Friday prayer prohibited during the
occultation of the twelfth Imam. The reasen for this ruling, as derived from Sharif
al-Murtada’s judicial decision, was that no one (not even a well-qualified fagih
[jurist]}. could assume the comprehensive authority of the Imam, which included
the convening and leading of the Friday prayer.” This ruling was in complete



Frrrpduction 13

contradiction to the ruling adopted by both Mufid and Tusi, his contemporaries,
and shows Sallar's independence of mind in the application of principles and
method to derive judicial decisions.

3. Ibn al-Barraj. al-Qadi "Abd al-"Aziz Tbn MNahrir (d. 481/1088). Ibn Barra)
was another prominent jurist who had studied in the Baghdad school of Imamite
jurisprudence under Mufid, Sharif al-Murtada, and Tasi. He was Tusi's representa-
tive in Syria and held an official position as a judge in Tripoli for some thirty years.
According to Ibn Shahrashtb, he was born and brought up in Egypt, and traveled
to Baghdad to study with the jurists. In this connection, it was Sharif al-Murtada
wha supported him financially, fixing his grant at eight dinars per month, ' Ibn
Barrdj transmitted legal rulings on the authority of Muhammad b. "Ali b, "Uthmiin
al-Karijiki and Halabi. Shaykh "Abd al-Jabbar al-Mufid al-Razi, a jurist from
Rayy, related rulings on Ibn Barrdj's authority, His figh works include Jawahir al-
figh (The gems of jurisprudence ), al-Mu'jaz, al-Kamil, and so on.™

4. Thn Hamza al-Tisi (d. second half of the sixth century). Thn Hamza's full
name, according to Qummi. was ‘Tmad al-Din Muhammad b. "Ali b, Muhammad,*
We do not know the date of his birth or his death. He was among the students of
those who had studied with Tasi, or. according to Khwiansari, he was among the
students of Shaykh Abi “All, Tasi's son.* Besides being a jurist and the author of a
well-known work on jurisprudence, al-Wasila fi al-figh (The guide n junspru-
dence), he was a preacher who wrate popular works on miracles, such as al-Thagib
fral-mandgib (The penetrating scrutiny of virtuous deeds).*

5. Ibn Zuhra, Hamza b. Al al-Husayni al-Halabi (d. 388/1192). Also known
as Abi al-Makdrim, 1bn Zuhra was a famous Imamite scholar belonging o the
renowned Aleppo family of scholars, collectively known as Bant Zuhra. He died at
the age of seventy-four in Aleppo and is buried at the foot of Mt Jawshan in
mashhad al-sage (a shrine where al-Husayn b. "All’s wife’s miscarricd infant is
buried). Among those who related judicial decisions on his authority is Ibn Tdris al-
Hilli. the leader of the Hilla school of Imamite jurisprudence. lbn Zuhra's compre-
hensive work on figh, which includes a statement on principles (usil) and their
application (furi’), and which I refer to in this study, is entitled Ghunyar al-nuzie ila
‘imay al-usil wa al-fur@ (The indispensable endeavor toward the two sciences of
principles and derivatives [of jutisprudence|).

6. Ibn Idris. Muhammad b, Ahmad al-Hilli (d. 598/1201 ). 1bn Ldris was the
leader of the group of Imamite jurists who settled in al-Hilla, a town hetween Kafa
and Baghdad in Iraq. Hilla remained a center of Shit learning for a long time., Alter
the destruction of Baghdad by the Mongols, Hilla became a refuge for Shi't schol-
ars, and as such it formed a sort of exteénsion of the Baghdad school, and yet was
sufficiently distinct to be designated as the Hilla school, Indeed, the Hilla jurists
made the most impressive contribution to the history of Imamite jurisprudence,
following that of the Baghdad school under Mufid and Tisi, Whereas the Baghdad
jurists composed their works under the relative political security provided by the
Shi'T Bilyids, the Hilla jurists wrote under much tension caused by the anti-ShiT
attitude of the Seljiigs in sixth/twelfth century and hostility between the Shiites and
the Sunnites. This is occasionally reflected in opinions given by these scholars,
which seem to have been prompted by the need of precautionary dissimulation
(tagiyya) of the true belief in certain political matters.

Ibn Idris wrote an extremely important work on figh entitled al-Sand'ir al-hawt
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li-tahrir al-futdwd (The comprehensive digest of legal opinions). Hs importance les
in his independent reasoning in denving opimons on several important issues con-
nected with the concept of the just ruler. His name has always appeared along with
that of Sallar-al-Daylami in secounts of thewr opposition to the all-comprehensive
authorty of o guahfied Imamite unst, meluding the exercise of the constitutional
authorty of the Imam during his absence. 1 have discussed his opinions and his
crticism ol Tasi's rulings on the question of the authonty of the junst in several
places i this book.™ Ibn Idris stnkes one as a sort of free-thinker among the
=uncients,” who not only criticized earlier junsts for methodological flaws in deduc-
ing their decisions, but also ruled against some of the well-established rulings in the
“iancient” jurisprudence of the Baghdad school,

Ihe Hilla scholars mark a new chapter i the history of Imamite figh, us do the
Fater jurists of Tstahin under the Safavids, The Hilla scholars mark the development
o o new methodology in deducing laws, and in testing whether the derivation of
such Jaws, it in dispute among scholars, was based on the proper application of
principles of jurisprodence. Thus, i Serd'ir, 1o Tdris has a fong introduction on
methodolopy, which includes a detailed explanution, for instunce, of how and when
a “singhe” o “virtually unique” tradition (khabar wl-wahid) can be accepted for use
as evidence in denving a judicial decision. Like Sharil al-Murtada before him, he
was opposed 1o the use of a “single™ tradition as evidence, except that he favored
the use of a “single ” mutewaitr tradition (frequently reported i an unbroken “chain
of transmission”) or a “single™ trudition whose transmission on the authority of the
Imam could not he doubted. One can discern a process of sharpemng of intellectual
tools that might have become dull over the years in the composition of juridical
works. This process reached a chimax in the junsprudence of al-Muhaggiq al-
Awwal and his most eminent student, "Allima Hilli.

7. Al-Muhageig al-Awwal or al-Hilli, Abi al-Crasim Ju'far b al-Hasan (d. 676/
1277). Muhaqgig was the author of the most widely commented work of figh
entitled Shara' al-istam. He marks the end of the line of the “ancient” jurists, and
the quality of his Shard's carved for kim the title al-muhaggig, the investigator, in
demonstriative junsprodence. His fame as o researcher attracted many scholars o
his lectures in Hilla, among whom the well-known Imami savant Khwija Nasir al-
D¥in Tusi, also known #s al-Muhaggig al-Tasi, is mentioned by Ibn Fahd al-Hilli.

Ihn Fahd, in his commentary on Mubagqiq's other figh work, al-Mukhtasar al-
ndf’, recounts the occasion that prompted Mubaggig to compaose a treatise for
Khwéja on how to investigate the problem of the orientation of prayer in Irag,
When Khwage Tusi entered Muhaggig's lecture, Muhagagig paused to pay his re-
spects to Khwaja, who urged him to continue his lecture. The lecture was about the
commendability of moving toward the left (af-tayvasur) in the onentation of prayer
{al-qebla) Tor worshipers in TFrag. Khwilja was opposed (o al-tavdaser in reference (o
Irag. When Khwija heard Muhagqig's opinion, he said that there wis no proof to
support such commendability. If al-tayasur involved turning away from the gibla,
then 1t s prohibited; and if it meant turning toward it, then it is obligatory.
Muhaquig replicd that al-tavaser was from the gibla to the gibla, meaning it was
turmng within the legally recogmzed possibility 1o attain the proper direction of
gibia in reference 1o Irag. As such it was recommendable. ™

The unigueness of Muhaggig's juridical methodology lies in first presenting his
investigation in the form that was adopted by subsequent Imamite jurists. He
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revised the chapter rubrics of the previous works and brought into tocus many
important questions that were not classified and categorized with full rigor in the
works of the “ancients.” He divided his Shardi" into four parts, A shar7 ordinance
(al-hukm al-shar'D), according to this classification, 1s set up cither with the explicit
intention of drawing close to God (al-qurbd) or not; when it is set up with that
intention, then it pertains to al-ibaddr (actions done by virtue of human-divine
relationship). As for the other type of ordinance, it gither needs verbal agreement
in the form of “making an offer” and “accepting an offer,” from two persons or
from one on either side; or it does not need that procedure. I it does, then 1t
pertains to al-'ugrd (contracts). thus needing verbal agreement on the part of one
persan, then it is termed al-'iga‘ds (one-sided dispositions); il it does not need any
verbal statement, then it is a case of al-aftkam (ordinances).

In his Shard@i’ Muhaqgig presents the gist of Tasi's Nihaya, which had been
based on, and deductively inferred from, the traditions of the Imamites; but he also
includes the essential parts of Tasi's Mabsis and Khiddaf, which contained references
to the opinions held by Sunnite jurists. In addition, be critically evaluated and
included in his Shara’’ what was acceptable (1) in Sard'ir of Ibn ldris, who had
earlier investigated Nifuiva critically: (2) in the Muhadhdhab of lbn Barraj, who
had examined the rulings in Mabsiar and Khildf most meticulously: and (3) in the
works of other jurists who had studied the “ancient”™ jurists objectively.** According
to the testimony of “Amili, Muhaqqiq was indeed the Imamite jurist who originated
careful examination of the jundical decisions of previous jurists. and 1t was from
him that “Allama learned and perfected this methodology in junsprudence ™

Muhaqqiq authored several works on figh and wsaf, which are all well known
and important in their contribution to Imamite jurisprudence. In this study 1 have
depended heavily on his most important work. Shard'i'. His concise opinions in this
work on the authority of the jurist and the Just Ruler during the occultation have
oceasioned detailed comments in subsequent works on figh. The various commen-
taries on Shard@’i” afford a researcher an excellent opportunity to trace the develop-
ment of opinions through their elucidation and elaboration by later jurists. No
other work on Imamite applied jurisprudence (according to al-Tihrini, who listed
Aumerous commentaries on Shard’ in his Dharia) has occasioned so many com-
mentaries by so muny leading Imamite scholars of demonstrative jurisprudence.®
Moreover, the commentaries of different jurists have dwelt upon different aspects
of Shara@i’. For this study 1 have found most informative Shahid s Masalik and
Najafi's Jawdhir, in which opinions of Muhaggig on the subject of the Just Ruler,
and whether the jurist is purported to be that just ruler, are discussed in great
detail. :

It is important to keep in mind that Muhaggiqg’s legal opinions on the question
of the Just Ruler at times reflect the period of relative peace between the ShTT and
Sunni communities under the Hkhanid rulers. There were several factors that con-
tributed to this casing of tension between the two communities. The most important
one seems to have been the hostile attitude of the Mongols toward Sunni Islam
dictated in part by the decades of their rivalry with Mamluk Egypt. The Mongols
also saw the (Sunni) "Abbisid Caliphate as a hostile power, and their own religious
tolerance and political skill led them to support dissident groups. Moreover, alter
the capture of Baghdad under the puidance of Khwiaja Tuosi. enmity against
Sunnism resulted in a tolerance of the Shira, ™ which in turn resulted in a revival of
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the atmosphere that had prevailed under the Shiite Bayids, The Hkhanids, espe-
cially after their conversion to lslam, seem to have paid much respect to the Shi'i
jurists and their opinions on certain issues, 45 appears in the case of "Allima who
represented the Imamite siews in the court of the Hkhinid Khudabanda (703-16/
13- 16)

& Al AlGma al-HillE, al-Hasun b Yasul b, al-Muotahhar (d. 726/1325),
“Allama was the greatest Imamite jurist in the eighth/ffourteenth century. His contri-
bution is comparable to that of Tusi at the end of the classical period. He had
studied rational serences with Khwija Tusi, and jurisprudence with Muhaggig. His
firm groundimg i both traditional and rational Islamic learning allowed him to
produce numerous books and treatises on almost every branch of the Islamic sci-
ences. Like Tasi, whom he regarded as al-imam al-a'zam (the greatest Imam), and
whose intellectual efforts to strike a balance between proofs derived from reason
and those from revelanon were well known to him, "Allama demonstrated his
genius in establishing the intrinsicality between reasoning based on the authority of
revelation and direct reason in his works, "Allama regarded hadith eriticism as an
important aspect of juridical reasoning, especially because it was known that not all
the traditions recorded in the carly Imamite sources could be regarded as reliable.

‘Allama’s encyelopedic breadth of knowledge can be attested by references to
his two comprehensive works on jurisprudence, Mukhtalaf al-shi'a fi ahkdm al-
sharfa { The differences of opinion among the Shita on the ordinances of the
Sharia) and Tadhkirat al-fugaha’ (An account of the jurists), Whereas Mukhtalaf
covers i minute detail the problem of differences of opinion among Shi'a junists
and the way these differences can be resolved {or at least minimized) through
remterpretation of the documentation, Tadhkira 15 a detmled comparative study of
all schools of Islamic law, These were carefully studicd by "Allama, as is indicated
by the listed contents of this work. [t was this hreadth of knowledge that carned him
the epithet al-allama (the most learned), and gave him the unigue position of the
spokesman for ShiT views in official circles, Thus, when the Hkhanid Khudabanda
asked for a jurist from Irag to solve a problem he was facing in the matter of divorce
and marnage, the choice fell on "Allama. All this confirms the unique position he
occupied in Imamite learnmg.® It is significant that beginmng with “Allima,
Imamite jurists form the line of the “moderns” (al-muta akkhirin), which continues
up to the present time,

9, Fakhr al-Muhaqyigin, Muhammad b, al-Hasan b, Yosuf (d. 771/1369).
Fakhr Muhaqgigin was ' Allama’s son, and his significance in Imamite jurisprudence
lies in continuing his father's work in Hilla after the latter had migrated to Iran
around TO5/1305, He completed some of his father’s unfinished works on jurispru-
dence and wrote a commentary on Allama’s Qawa'id entitled fddh al-fawd'id fi
sharh shkdalar al-gawd’id (Elucidation of the henefits: on the elucidation of the
difficulties of al-Qawd ), More importantly, he continued the tradition of the
Hilla school 1n traiming the great figures of Imamite figh, such as al-Shahid al-
Awwal

1t Al-Shahid al- Awwal (or Shahid 1. as | have designated him in this work),
al-Shaykh Jamal al-Din Makki b. Shams al-Din Muhammad al-Dimashgi al-Jazini
(d. 7861384 ). Shahid I is among those Imamite jurists who, after studying jurispru-
dence and philosophy under Fakhr al-Muhaqggigin and other Imamite scholars,
proceeded to acquire the most cosmopolitan education of his time, which included
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Mluminationist mysticism as much as secular Arabic literature and stylisties. He
sojourned in Mecca, Medina, Baghdad, Cairo, Jerusalem, and Hebron to study
with well-known figures of the Sunni tradition and jurisprudence. These places
were the centers of Sunni Islamic learning in the eighth/fourteenth century, just as
Hilla and Karbala’ were centers of ShiT theology and jurisprudence. In the “license
to teach™ (fjdza), which Fakhr al-Muhagqiqin gave to Shahid T and which is in-
seribed on the reverse of Qawd’id, the author relers o Shahid 1 as “my master, the
imam, the great scholar. . _ . He then says: “Muhammad b, Makki . . . has permis-
sion to transmit and disseminate this book and all that my father (‘Allama)
wrote, . . .7 This is an explicit recognition of Shahid I's mastery of jurisprudence.
and his ability to teach it

Shahid 1 has left numerous works on Imamite junisprudence, and | have used
his major works extensively to study his judicial decisions on the authonty of the
jurist and the concept of the Just Ruler. He was in contact with the ShiT dynasty of
the Sarbidarin of Khurasan (738-783/1337-1381), whose ruler, "Ali b. Mu'ayyad
(came to power in 766/1364). was regarded as a just ruler (suftan “adif). "Ali b.
Mu'ayyad had undertaken to spread Shi'ism and was considered one of the excel-
lent rulers of this dynasty for having improved the social and economic conditions
of his subjects. He died in 795/1392, nine years after the execution of Shahid 1 in
Damascus in T86/1384.

This relationship between a ShiTruler, who was highly regarded by his subjects,
and Shahid [ is implicitly indicated in the legal decisions that appear in Shahid’s
various works on jurisprudence , more particularly in al-Lunt'a al-dimashqivyae (The
Damascene brilliance), a treatise composed upon the request of "Ali b. Muayyad for
the guidance of the Shi'a in Khurasan. Lwn'a has remained a fundamental text for all
those who aspire to become jurists in the Imamite legal system.

A significant feature of the Imamite jurisprudence produced in the environ-
ment of Jabal "Amil is the absence of polemics with other schools of Islamic law,
Shahid 1's willingness not only to study but also to teach Sunni figh reflects his
broad-mindedness and his marked inclination toward maintaining Mushm umity. It
was probably for this reason that he declined the invitation ol "Ali b. Mu'ayyad to
live in Khuriasan and chose instead to reside in Damascus, His home there was
frequented by diverse Muslims, including government officials, regardless of their
legal affiliation to one or the other Sunni schools of law. He advised them on
various issues.™ His views on the performance of the Friday worship (see chapter 5,
below) clearly show his comprehension of this important worship in the socio-
political lives of all Mushms.

Among jurists who studied under Shahid 1, al-Fadil al-Migdad al-Siwuri’s name
appears frequently in my sources. Siwuridied in the year 826/1422. His work Kanz al-
irfan T figh al-qur'an (The treasure of [insightful] knowledge on jurisprudence [ex-
tracted from| the Qur'an) is an important, indeed unigque, work in the elucidation of
the tegal passages of the Qur'an, It is worth pointing out that the gquestion of the
jurist’s authority is not taken up in Kanz, which corroborates my observation that the
entire question of a just ruler in Islam is the result of the socio-political experience of
Muslims in history in fulfilling the Qurianic vision of creating an adequately just
public order on earth, However, onece the issue of creating the ideal order became
dependent on the existence of a just ruler, the Imam, authors of works on jurispru-
dence went on discussing it as a consequence of Islamic revelation,
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11 Ibn Fahd al-Hilli, Ahmad b, Shams al-Din Muhammad (d, 841/1437). He
wis 4 student of Shahid 1. Shahid 1 had conferred on Ibn Fahd “permission” to
teach his works " Ibn Fahd is reported o have written a treatise for one of his
disciples by the name ol al-Sayyid Muhammad b. al-Masawi (d. 870/1495), in which
he predicted the emergence of Shah Ismail Satavi:

As predicted by Amir al-Mu'minin Al on the day of Siffin [36/657] after
Armmar boYasieowas Ralted, [Ar that tme] be warped of certain massacres (al-
plafiierr )y thint would cecur with the rise of Chengiz. Among the smaldfiim was
the emergence of Shih lsmd'f. ™

In his treatise Thn Fahd had required obedience to Shah Tsmd'il hecause “this sultdn
will have arsen with truth and triumph. ™™

Ihn Fahd's most important work in Imamite jurisprudence is his commentary
on Muhaqqiq's al-Mudkhtasar al-Nafi' entitled al-Muhadhdhab al-bari” ila sharh al-
nafi’ (The outstanding revised stucdy, miming 1o provide a commentary on al-
Nafi )" 1bn Fahd here takes up differences of opinion among jurists and comments
on them by pomnting out errors in judgment on a particular issue and citing the
sound opinion in that connection. The work is in the tradition of the great masters
of Baghdad and Hilla. What strikes an investigator as the hallmark of the quihd of
I Fuhd is the inferences he makes about the position of a jurist in the community.
His rulings on this guestion feave no doubt that he saw the Imamite jurist as the
functional imam of the Imamite community during the oceultation.

Among those who related on Ihn Fahd's authority are included al-Shaykh "Ali
b Thial al-Jaza'iri, who trained one of the outstanding junsts of the early Safavid
erat. al-Muhageiy al-Karaki, or al-Muhageig al-Thant (so called in relation o ul-
Muhaygig al-Awwal al-Hilli),

12 Al-Muhagqig al-Karaki, "Ali b, "Abd al-"Al (d. 937 or O41/1530) or [534),
Karaki was a well-known Imamite jurist who witnessed the emergence of the Shi'i
sultan, Shah Tsmail Satavi m 9071501, and the consolidation of the Imamite state in
Iran under the reign of Tahmasp (Y30-84/1524-76). This period of Safavid history
15 regarded as the period of consolidation of Shi'ism during which jurists like Karaki
took advantage of the protection afforded by the ruler o consolidate their own
position with the people, on the one hand, and to deepen their learning and scholar-
ship. on the other.” Consequently. his rulings in the matter of a just ruler, and the
role of an increasingly powerful jurist, as well as other socio-political issues, mark
an unprecedented level of itihiad based on the early “opinions™ in the political
jurisprudence of the Imamites, This iftihad was partly due to his education in the
tradition of the Shii scholars of Jabal "Amil, Karaki, like Shahid | and Shahid I1,
had acquired broad legal and admimistrative knowledge by studying at different
centers of Sunni learning before poing to Iraq. and subsequently migrating to
Iram ™

Karaki's commentary on “Allama's Qawd'id, entitled Jémi al-magasid ff sharh
al-gawd’td (Uniter of the endeavors in elucidation of al-Qawd'id), contains apinions
that reflect his own political experience in the administration of the Imamite state as
a chiel mujtahid appointed by Shah Tahmasp as much as the consolidated position
of Shiism under the Sufavid rulers. The tone of Imamite jurisprudence, more
particularly its political aspect, where the gquestion of the exercise of authority and
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the delegation of the Imam’s discretionary control are treated, becomes more
agpressive during this period, which will culminate in the ultimate institutionaliza-
tion of the comprehensive authority of the jurist in modern times. limamite jurispru-
dence moved away from the period of ragivya (precautionary dissimulation), which
had been maintained throughout, even under the Biyid sulrdns), until the establish-
ment of the Safavid state. Under the Safavid rulers jurists for the first time explicitly
regarded it possible for the jurist to become suftan ‘@dil (just ruler), which had been
merely implied in the works of the “ancient” jurists when they ruled it permissible
for an Imamite jurist to exercise certain authority with theologica-political connota-
tions. The legal decisions of Karaki and other Safavid jurists clearly reflect an
elaboration through ijtihdd of the authority of Imamite jurists in the context of &
ShiTstate.

13. Al-Shahid al-Thani (or Shahid 11), Zayn al-Din al-"Amili al- JabaT {exe-
cuted in Istanbul in 966/1558). Shahid I was the contemporary of Muhaqqig
Karaki. but lived in Jabal "Amil. Shahid 1lI's career and contribution to lmamite
jurisprudence in many ways resembled those of Shahid I, whose acadenic work he
continued by writing a detailed commentary on his Lum'a, and whose social work
he continued by maintaining a good relationship with all Muslims of various Sunni
schools, mastering their major works and teaching them in his comparative lec-
tures. It is significant that Shahid I 'was introduced to the illuminationist philoso-
phy of al-Suhrawardi. He learned it in Cairo, where he studied mystical philosophy
with al-Shaykh Muhammad "Ali al-Gilani and al-Shaykh Shams al-Din Muhiammad
b. Makki,® In order to trace the development of rulings in regard to the authonty
of the jurist. | have made extensive use of Shahid 11's commentary on Shahid 1's
Lum'a, entitled Rawdar al-bahiyya (The brilliant garden), and on Muhaqqig’s Sha-
rd’i’, entitled Masdalik al-afham (Methods of comprehension).

The ijtihad of jurists like "Allama, Shahid 1 and Shahid I, based on wsil al-
figh, refined the rough edges of political jurisprudence as it had continued up to this
time. But toward the end of the Safavid era, under a prominent traditionist
(muhaddighy, Mulla Muhammad Amin b. Muhammad Sharil al-Astaribadi (d,
1033/1624), who had studied with Shahid II's son, Jamal al-Din al-"Amili, the role
of akhbdr (traditions) in the deducing of legal decisions was revived,

Debite over the relative fundamentality of wsal and akhbar in the derivation of
judicial decisions had its roots in the theological debate about the priority of reason
over revelation. From the early days of Imamite history, even during the Imamate
of al-Bigir and al-Sadig, there were discussions between the close assomates of the
Imams about al-‘agl, symbolizing the authority and even the prionty of human
reasoning, and al-@gthdr or al-akhbdr, symbolizing the authority ol revelation, Dur-
ing the presence of the Imams, the final decision on any disputable matter undoubi-
edly lay with the Imams, whose interpretations of the Qurian and the Sunna were
authoritatively binding because of the belief in their infallibility. However, when
the twelfth Imam went into occultation, that certainty in the interpretation of
revelation was unattainable, all the more so inasmuch as normal human reasoning
was fallible and not protected by the grace of Gaod. In Imamite jurisprudence even
ijmd (consensus) had to be protected by the inclusion of the infallible lmam's
opinion in it; otherwise that gma" had no legal validity for deducing law, The
authority of the Imam’s utterances, whether in the case of akhbdr or {jmd, was so
central to the decision-making process in jurisprudence that even when ifthdd was
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admitted as a valid intellectual proeess in deducing judicial decisions, it was, as
painted out above, af-githdd al-shar'i (reasoning based on the revelution), and not
al-ijtthaed al-ugli (reasoning based on the intellect) that was regarded valid, Ths
latter ytihdd was equated with givas—namely, inductive reasoning—whereas the
former type of jrhad, in Imami Shi'ism, was deductive ressoning to estublish 4
judicial decision by indicating its conformity with the divine will,

With the development of wsal al-figh, especially the section that dealt with the
accredition and approbation of traditions through critical examination of the docu-
mentation appended to them (e, textual and contestual analysis), the authority of
the traditions compiled by carly authorities hike Kulayni and Thn Babuya could not
ke maintaimed unguestioningly. In the fourth/tenth century, Qumm and Rayy schol-
ars of Imamite learnmg were inclined 1o accept the suthonty of akibdr uncritically.
Hut Baghdad scholars, who had a thorough grounding in the rational side of trans-
mitted sciences, like theology, were inclined to conduct rational investigation 1o
ascertain the authenticity of traditions, The tension between the upholders of one
ar the other attitude wward compiled traditions attributed to the Imams, whether
cxpressed or not, always remained latent in Imamite jurisprudence, because any
challenge o the authority of the traditions wis not without implications for the
recognition of the Imam’s authonty as the sole interpreter of revelation. ™

Although the Akhbari opposition 1o the well-established Usuli methodology
found support among some promiment jurists, including Mubhammad Bagir Majilisi
(d, THIM1698), for o considerable time, there was no way for Imamite jurispru-
dence to revert completely to the Akhbar position, which tended 1o be more
Iiteralist and ngid moats qurdical rulings. More significantly, total abandonment of
the Usiali methodology would have led to the imposing of limitations on furthering
the authonty of the junst as a person who possessed yualifications to interpret the
will of the Hidden Imam. On the other hand, conceding to the inherent limitations
m wested did not in any major way alter rulings derived through fithad based on the
textual evidence preferred by the Akhbari junists. In the later works of Akhbari
figh, especially al-Hadd'ig al-nidira of Yusuf b, Ahmad al-Bahrani (1186/1773),
one can hardly distinguish major differences of opinion in the form of disputed
guestions between his work and that of an Usali jurist, although the use of kadith in
Haddny is overwhelming.

14, Al-Sabzawari, Muhammad Bagir b, Mubhammad Mu'min (d. 1080/1679).
Also known as al-Muhaqqiq al-Sabzawari, he was another prominent jurist, who
held an official position of shaykh al-isam in the Safavid administration. He had
studied under Muhammad Tagi al-Majlisi (d, 1070/1660). Sabzawiri's two works on
demanstrative jurisprudence. Kifayar of-akham (Exhaustive treatment of the ordi-
nances) and Dhakhirat al-mea ad [T sharh al-irshad (The provision for the day ol
resurfection on the cluedation of al-rshad |of "Allamal). have been cited fre-
quently by later jurists.

Fhe later part of the Safavid era saw much growth, both in the number and in
the power of Imamite jurists. It was notably the schools of Isfahin and Najaf, and
Karbala'. that trained fugaha in both the Usali and Akhbiri methodologies. How-
ever, during the period following the downfall of the Safavid dynasty and through-
out the mterregnum before the Objar rule was consolidated in Tran, until the later
part of eighteenth century, the Akhbari influence on Imamite jurisprudence pre-
vailed. It was Muhammad Bagir b, Muhammad Akmal al-Wahid al-Bihbahani (d.
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1208/1793), the outstanding mujralid of the later Satavid and early Odjar periods,
who almost completely uprooted Akhbiri influence from the holy cities of Trag. s
reasonable to say that from Bihbahani's time onward, the Usili methodology be-
came established as the sole authoritative method ol Imamite jurisprudence " al-
though the hadirh-related sciences continued to develop as required by al-ifiihad al-
shar'l. Moreover, as a consequence and implication of the Usili victory, functions
of a mujtahid became defined with greater clanty at this time. Bihbahani's domi-
nant position as a muftahid inspired and prepared a large number of his students
who attained great influence in Iran during the Qagiar penod.

A number of Usuli jurists had studied, directly or indirectly, under teachers
who favored Akhbari methodology, as indicated by the tact that Bihbahinn studied
under his father, Mulla Muhammad Akmal, who was Muhammad Bagir Majlisi's
student. Majlisi's close relationship with Safavid monarchs and his vast authonty
under them is reflected in his various rulings that deal with the authonty of the
mujtahid in an Imami state. Although Majlisi has not left any systematic work on
jurisprudence, he has covered the chapters of Imamite figh in his multivolume
Bihar al-anwdr, recording all the hadith reports, as was done in an earlicr age by Thn
Babiya. His political jurisprudence. with which we are concerned in this study,
comes close to the political attitude of Sunni jurists when dealing with those actually
invested with power, the de facto sultdns. Thus, he believed, like Ghazali or Ibn
Taymiyya, that tyrannical rulers and their oppressive officials should not be op-
posed; rather, he advises that one should employ fagivya in ther regard, to avoid
exposing oneself 1o pointless harm.* His opinions favoring the all-comprehensive
authority of the jurist have been criticized by some later authorities as springing
from the love of power; but they were also reinforced by others, as witness
Bihbahani's rulings in this connection as handed down by his students.

Imamite political jurisprudence was bound to take into consideration the new
exigencics created by the Imamite monarchs of the Safavid and Oajir dynasties
who had also declared the Imamite school of jurisprudence the official source of law
in their dominions. It is probably correct that Imamite jurists dunng this period saw
a rare opportunity to implement the ideals of the Imamite system in the public
order. To that end, both the interpreters of the system (that s, the jurists) and the
method of interpreting the system itself had to be consolidated. Although the junst,
as a deputy of the Imam, needed to be buttressed with discretionary control over
the affairs of the community (that is, wildvar al-tasarruf). the legal system, which
was being threatened by the rigidity and literalism of the Akhbari trend, had 1o be
salvaged. In achieving both these goals, Bihbahani and his prominent students, like
Kashif al-Ghita’ and Najafi, played a crucial role, Indeed, Bihbahani is regarded as
a mufaddid (reviver) of the Imamite community in the twellth/cighteenth century
for his very timely contribution in reasserting the fundamentality of ws@l in the
interpretation of law.* In addition, his efforts in establishing an Imamite jurist’s
candidacy to exercise power in an Imami state, and even regarding his rule as
preferable to the rule of an unjust authority, resulted in the subscquent consolida-
tion of the guiding role of a mujrahid in the Imamite community.

15. Kashif al-Ghita', al-Shaykh Ja'far al-Kabir (d. 1228/1813). Kishil al-Ghitid
wis the student of Bihbahani and al-Sayyid Mahdi b, Murtada Bahr al-"Uliam (d.
1212/1797) in Karbald® and Najaf. Kashif al-Ghitd’ had maintained close relations
with both the Ottoman authorities in Baghdad and the Qdjar monarch of Iran, Fath
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'Ali Shah (1212-50/1797- 1834), His public life and his acceptance of an official
position on behall of the Sunni Ottoman governor of Baghdad to bring about u
peacelul settlement with the Persian army advancing on that city are all reflected in
his rulings, in which he saw the leading role a mufrahid could play in the state affairs
al a Muslim community . His own invalvement in leading a defensive jihdd during
the siege of Najaf by the Wahhabisan 1 220/ 1805 was dictated by his judicial decision
i which o mmjrahid, qualified to issae legal opinions in his position as the deputy of
the Hidden Tmam, cun give permission 1o the monarch 1o lead a jikdd against the
enemies of Islam, or even himsell do so. Furthermore, he saw the possibility of
having a just ruler, pending the return of the Hidden Tmam, as is indicated in the
dedication to Fath Al Shith of his major figh work, Kashf al-ghitd’ “an mubhamat
al-shariat al-ghurra (Unveiling the cover (rom the ambiguities in the most illustri-
s Sharra)

Koashif al-Cihita was a leading jurist of Najal in the hne of wsed al-figh. His use
of iitthad in his ruling on fihad, and other issues related w the declaration of jifrdd, is
evident in his treatise entitled Jihadiyya, 10is explicit argumentation on the right of
an Dmamite junst to authorize a gualified person to lead a jikdd, which implics that
a jurist, in the absence of the actual legitimate authority of the Imam, can legitimize
the authority of an Imamite by supervising the public order. It was this comprehen-
sion of the role of the general deputy of the Imam that allowed Kashif al-Ginti' 1o
authorize Fath "Ali Shah 1o undertake a johad as a swltdn against the Russiang,*

165, Al-Najafi. al-Shavkh Muhammad Hasan (d. 1266/1849). Najali was Shaykh
Ja'far a1-Kabir's student in the tradition of Bihbahani's Usali methodology. Najafi's
monumental wiork, fawdhiv al-kalim fi sharh shara't al-islam (The gems of dis-
course in elucidation of Shard'© afl-istim |of al-Muhaggiq al-Hilli]), in forty-two
vislumes, hus overshadowed the important works of many of his contemporanes—
for example, Mulli Ahmad b, Muhammad Mahdi al-Naragi al-Kishani (d. 1245/
1524, and Shaykh "Al Kashif al-Cihitid’ (d. 1254/183K).7 Najafi's commentary on
Shard't has not been surpissed in its depth of discussion and encyclopedic informa-
tion on the opinions of all the Imamite jurists up to his own time, actually citing
therr works carefully and even at times the oral communications of his contemporar-
ies. including his teacher Bilbahani, fawahir needs 1o be studied independently
hoth to write the history of Imamite junsprudence in its application, and also 1o
analyze the principles of juristic practice used in the demaonstrative junisprudence of
the Imamites as it culminated in Najafi's intellectual endeavars.

Majafi's position as a marga ol-taglid (the most lenrned authority acknowl-
edged among the Imamite jurists of his time, whose rulings were followed by all the
Shita), gave the position of a mujtehid among the Imamites an UHPIECL‘dEﬁtEd
recognition, NajafTs prestigious and well-deserved recognition among the Shi'a in
general, and among the schalars in particular, was instrumental in the acknowledg-
ment of his contemporary, the great migiahid Shaykh al-Ansard, as the leader of the
Imamite community and as their sole marja” al-taglid in Najaf around 1266/184Y9,
hefore NajafT's death. By this time Najaf, after the death of Tisi in the eleventh
century. revived as the center of Shitt learning, mare particularly of jurisprudence,
untder the leadership of Ansard

17, Al-Ansari, al-Shaykh Murtada (d. 1281/1864). Ansiri was a younger con-
temporary of Najafi. whose lectures he attended for @ while in Najaf, He is re-
garded as the “seal of the mujtahids.” because of his lasting impact on the methodol-
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ogy of Imamite jurisprudence and his reaflirming the theoretical potentialities of
the functions that a mujffahid could undertake as the functional imam ol the Shita.
He had studied with all the major figures of Imamite jurisprudence in Irag and Iran
before assuming leadership of the Imamites in 18449 T will discuss his political
jurisprudence, more specifically his treatment of the comprehensive authority of 4
jurist, in greater detail in chapter 5. At this juncture, in the context of this brief
history of the development of Imamite political jurisprudence. it must be stressed
that it is his contribution to wsaf al-figh for which he has been designated the “seal”
of those who employ jjithdad—that is, the mujtahids.

Ansari has left several works, of which al-Rasa'il on wsil and al-Makdsib on
applied figh enjoy the unparalleled prestige among jurists. In the latter work.
Ansari has demonstrated his intellectual perceptivity in applying the principles ol
legal theory in deducing laws. The most original aspect of ijiihad in Makasib is the
continued reference to al-‘erf in making judicial decisions. Ansari’s use of the
concept of al-urf in the mu'amalar (transactions) section of figh 15 significant, This
15 because he argues in several places. in the context of the social relations. that it is
important to analyse terms and understand their conventional and customary sigmiii-
cations before any legal decision can be made. Ansari does not use the concept of
al-wrf in the meaning of “social conventions and common practices” known Lo
Muslim jurists from the early days of Islamic jurisprudence and at times equated
with al-ijma’ (consensus).® Thus, “wef in Ansin’s usage corresponds (o the meaning
of “ordinary language.” which is the subject of discussion in analytical philosophy
(clarification and solution of problems).

Ansart demonstrates his application of @/~'urf in his analysis of the phrase wii
al-'amr (those invested with authority), The phrase is discussed in the context of the
discretionary control that can be exercised by various persons, including “those
invested with authority,” in the managing of the affairs of a Mushm commumiy. He
explains the use of the term in revelation and then embarks upon the sense in which
Muslims ordinarily understand the phrase, Following the discussion he sayvs that the
apparent sense derived from the term in its conventional usage is that "1t s a person
to whom it is obligatory to refer in all those matters for which there s no single
person responsible.” He then concludes that ‘wrf would expect the wli al-"amr 10
assume political responsibility as part of the gencral matters for which they are
responsible. As such, anyone who is invested with authority to becoms wl al-"amir
can be said to possess discretionary control over the property and lives ol the
people.®

Ansiri continued in Majlisi’s tradition insofar as his attitude 1o rulers was
concerned. His political quiescence is reflected in his treatment of the functions of
Imamite jurists in the Imamite state, which concedes no political authority (o them
in their position as the deputies of the Imam, Nevertheless, his rulings regarding the
qualifications of a jurist who can become marfa’ al-taglid (accepting the authority of
the most learned jurist in the matters of the Shar'a}—lor example, the fact of such
a one's being the most learned (@'famiyya)—made the theorctical as well as func-
tional position of Imamite religious leadership a highly influential and centralized
office, acknowledged as such by the Shira through the requirement of taglid,
Among those who reaped the fruits of Ansari's dihad mm the matter of marja” al-
taglid are included his famous pupils al-Sayyid Muhammad Hasan al-Shirazi (d.
1312/1894), leader of the Imamites during the crisis that followed the Tobacen
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Concesseon in LR and al-Akhund Muhammad Kazim al-Khurasang (d. 1329/
1911}, the leading mugralid supporting the Irunan constitutionalist movement.

The constitutional revelution of Tran in 1906, in which prominent jurists played
a leading part with men whe had received a modern education, brought the political
jursprudence of the Tmamites into focus, albeit retrospectively.™ For the jurists,
the revolution meant the implementation of Islamic kiw i all 18 aspeets throughout
Iran. In the hight of the tyranny of secular rulers and the oppression suffered by the
peopie at the hands of government, Akhand Khurasini, al-Mirza Muhammad
Husayn al-Naim (d. 1355/1936), and other eminent figures: provided necessary
wiidance mn legitimizing the development of modern polineal institutions, especially
the consultative assembly with the responsibility of legislating for the modern state
under the guidance of the leading mugtahids. But in the process of modernizing the
political institutions of the Imamite stite, both the role of Imamite jurisprudence
und that of its exponents hecome drastically Emited to personal and religious law,
especially when the revolution failed o unite disparate intellectual elements to
carry ot its fundamental aim—according to the jurists, that of implementing 1s-
Limic law And there had been a conflict between traditionally educated jurists and
supporters of the comstitutionalist movement who had been given a modern cduca-
non. They disagreed on the implementation of Islamic law, with the result that the
urists became suspraous of the religious sincerity of hiberal thinkers.™ Conse-
quently, Ansari's refined methodology m deducing laws, especially in the ared of
socio-political refanons, could not be tested for its applicability in the modern
sttuation. Moreover. the position of the mare’ al-taglid became more and more
confined to strictly spiritual matters, with the result that by the time the Imamite
religious leadership and community experienced another revolution, in 1978-7Y,
hoth the leadership and the general body of the Shi'n had been conditioned 1o
helieve that, doctrinally as well as functionally, jurists could not assume any politi-
cal leadership. especially m the modern context

Some pramiment jurists undertook 1o ratienalize constitutional movement by
composing political tracts in support of parlamentary legislation and legitimation of
democtatic government in terms of Islamic revelation. But they did so without
discussing it #s @ juridical elaboration of the authotity of the jurist (wilayat al-fagih),
who could assume the authonty of the Imam in occultation. Thus, muajor works on
junisprudence produced duning the posteonstititional period not only ignared politi-
cal junsprudence discussed by the OQajar wama’, they also failed to take into account
modern developments in society, such #s the new financial structures that replaced
medieval and premodern financial institutions. These works continued to discuss
normative junsprodence without any concern for real situations,

As | ponted out carlier, the peculiar charactenistic of Iskamic junisprudence is
s ndividualistic approach to its subject matter. Tt s for this reason that we cannot
speak of the uniform opmions of the Imamite jurists who have lived and taught at
the three man centers of Imamite learning—Najaf, Qumm, and Mashhad What
unite them are doctringl considerations and juridical methodology as laid down by
Ansiari. Otherwise, when it comes to making a judicial decision, an Imamite jurist
acts individually and independently, for he alone is 10 be held responsible for his
inferentially derived opinmion, The lranian constitutional revolution, adumbrited by
the rapid soco-political development in the context of modern intellectual currents
in the Islamic world, in the years following the Second World War, brought about
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significant change in the general education of jurists who began to address some ol
the problems faced by a modern Shi'a in managing public life. The Iranian Shita
seem to have exerted an indirect pressure on the marja’ al-taglid to tackle some of
the issues that needed to be resolved if modern Iran was to remain faithful to the
application of religion in its socio-political life.

The guidance that came from Shi'i centers of religious learning during this
period, whether from Najal or Qumm, demonstrates that the legal and political
jurisprudence of the Imamites was responding 1o the methodology of Ansdri, more
specifically its use of al-‘urf, as a major source of authoritative guidance to the Shi'a
in the modern world, Consequently, the juridical rulings of the marja’ al-taglid
(including al-Sayyid Aba al-Hasan al-Misawi al-Isfuhani [d. [945], al-Sayyid
Husayn al-Bur@jirdi [d. 1961], al-Sayyid Muhsin al-Hakim [d. [970]. al-5ayyid
Muhammad al-Hadi al-Milani [d. 1975], al-Sayyid Muhammad Bagir al-Sadr [exe-
cuted 1980], al-Sayyid Abi al-Oasim al-Khd'T, and al-Sayyid Ruh Allah al-Misawi
al-Khumayni), as they deal with various modern topics—such as the creation ol
modern Islamic financial and political institutions—mark a new era in Imamite
jurisprudence. ™

It is relevant to note at the end of this brief outline of Imamite figh that for the
first time in history Imamite jurists have begun to discuss their judicial decisions in
the context of usil al-figh in the modern Consultative Assembly of lran. In the past
that body was less receptive to the idea of implementing Imamite-applied figh in the
socio-political life of the Shi'a of lran.

The question that has often come up for discussion with some jurists is the
sensitive issue of the human prerogative to legislate for Muslim society. In fact,
during the constitutional revelution, some jurists regarded legislation as an innova-
tion (bid'a) and even as legislation against Islam itself. There is tension between
what is proclaimed to be divine law and hence perfect, in no need of further revision
or review, and what is legislated by human beings in the torm of positive law, n
continuous need of revision. Can Imamite jurists or the members of the Con-
sultative Assembly in a Shia state arrogate the right of legislation for the commu-
nity, a right reserved to the divine Lawgiver?

Debate on this issue among Imamite scholars is deeply entrenched in Imamite
theology, and it involves the metaphysical dimension of Imamite cosmology. God,
who is perfect and just, has a purpose in creation and in sending the Prophet with a
perfect system to create Islamic public order, That being the case, the question of
revision of the system does not arise, because, according to the Qurtan, God has
declared: *This day | have perfected your religion for you™ (5:5), Consequently,
there is no need for further legislation in the Islamic state: all that is needed for
human society has already been legislated by the divine Lawgiver. On the other
hand, it is acknowledged that human beings need to perfect their rational facully in
order to discover the inevitable conformity between divine laws and that which
reason demands a priori. The more human reasoning attains maturity, the more it
will discover and comprehend the divine wisdom in legislating for human sOCieLy
through the divine agency of the Prophet. Thus, the effort ol human reasoning must
be directed toward diseovering and extracting laws by deduction from the principles
laid down in the divine sources of guidance, and not toward legislation by inductive
reasoning. This is one of the reasons why the de facto “legislative” assembly is
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called a convadranve assembly o line with the Ourdnie inunction. *their affair
being counsel berween them™ (42:34).

In the final analysis. the debate centers on the classical theme in Muslim
theolopy: reason versus revelation. There 1s no doabt that in Imamite theology and,
by extension, i Tmamite jursprudence. reason is recopnized o priori; but the
wuthorivy of revelntion is even more crucial in resolving the tension expericnced by
human society—namely, the discrepancy between the ideal and the real. 1 s impor-
Gint o remermber in the Imamite context that the perfeet rule of justice and equity
will be established only by the Tmam al-Mahdi, and it will also be through divine
mtervention when [wman society will have failed tme and apain 1o creare such
arder on carth. Unul then, reason dictates and revelition confirms that human
sociely ougeht to sfrnee; as the Qurin puts it succinetly: “There is nothing for the
human being except 1o strive”™ (33:39).

Ihe present study has attempled (0 cover this vast materal in the political
jurisprudence of the Imamites, to trace the authority of the jurist, and to answer an
wmportant gquestion regardimg Imamite political authority during the ocoultation of
the Imam; Can there be a qust ruler in the absence of the Just Ruler as such? In
searchimg for ananswer to thisgquestion, | proceeded toinvesogate the basic compo-
nents of the Imamite worldview. which, as | pointed out earlier, is dominated by
twar disunctively ST beliefs: the justice of God and the Imamate of the rightful
suceessors of the Prophet. Both are part of the wsal al-din (fundamental doctrines of
the fuith) in Shism. The interrelationship and interdependency of these two doe-
trines are indisputable i lmamite theology, and they have provided the basic
rchgious focus for the Shi community 5o as o orientate authartatively its whole
perspective on life. The basie religious focus is the Tmam of the Age, who repre-
certe Giod on earth, Chiven the occultation of the Tmam, the Shia focused ity
religious beliel on the deputy of the fmam as the spokesman of the Imam and the
“gate” (hah) between him and his followers.

This assumption of the leadership of the Imamite community by the prominent
followers of the Imamite school, due 1o the prolonged occultation of the Tmam, was
a key clement in the development of its suthority. This authority was based on the
principles of necessity and need, which were rationally derived by taking into
consileriation the necessity to lighten the burden of a people and the need 1o
safeguard its religious and social life by providing it with sure guidance. Thus, the
search for the autharity of the deputy of the Imam was not condueted in theological
texts. hecause nodelegation of the Imamate was conceivable without divine designa-
tion; it 15 found in juridical works, where practical guidance could appear by consicl-
ering all sitwations and all individuals whose welfare pertained to the justice of God.

With all this in mind, | undertook to examine the juridical works produced
throughout Imamite history, limiting my mvestigation to the representative works
in each period of its unfolding. | proceeded to examine minutely Tusi's Nihdya as
the first complete work of Imamite jurisprudeénce, looking for the appropriate
chapters on figh where one should investipate the Shi7 concern for nightful author-
ity during occultation. Not surprisingly, the political jurisprudence was located in
the sections that deal with the affarrs of this world, the s’ dmalarn st the same time,
the part that deals with religious observances ('ibadar). although not dealing with
the question of authority directly, contains rulings that have implications for the
constitutional authority of the Imam. These ure the sections dealing with the Friday
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prayer and the obligation of jihdd and everything related to it. In the mu'amaldr
section, discussion of the authority of the Imamite jurist as a deputy of the Imam, or
as a qualified individual whe could supervise the affairs of the community, is found
in the sections on the administration of justice, including the institution of legal
penalties; family law. including marriage. divorce, and whatever is related to them;
and transactions, embracing property. contracts, and similar matters. The authority
of a qualified jurist ostensibly manifests itself in the admimstration of justice.
which. in Imamite jurisprudence, is included i the section dealing with “enjoining
the good and forbidding the evil.” Moreover, the discussion related to this
religious-moral obligation and its rational underpinnings directs an mvestigator to
tocate the tangible Imamite authority in the absence of the properly designated
Imam.

It was always tempting to deny the pragmatic value of decisions made under
this general rubric of “enjoining the good and forbidding the evil,” und to venture
into an interpretation of suspected self-aggrandizing motives of an individual junst
in upholding a particular decision that enhanced the position of the Imamite jurist.
But given the religious and ethical ideas upon which Imamite political jurispru-
dence was constructed, it was more plausible to advance the view that the twin
doctrines of the justice of God and the necessity of the Imamate underlay those
rulings in political jurisprudence that could be explained by the help of wsil al-figh.
The relevant discussion on wsi/ 1s found in the section on reasoning as a source of
law where are treated the objective pature of good and evil, and the continued
moral-religious responsibility of mankind to enjoin good and forbid evil.

The next step in the research was to try to eénsure that the sources were
interpreted as they were originally comprehended by those who wrote and taughi
them. Problems in the interpretation of juridical texts are enormous, and no library
research can substitute for personal contact with Imamite jurists who can expound
on a ruling authoritatively on the basis of their broad education in the related
sciences of hadith, rijal (dealing with the transmitters of hadith), kalam (dialectical
theology) and Qurianic exegesis. Recent studies attempting 1o interpret some of the
questions raised in this work have shown inadequate technical comprehension of
the texts, apparently relying on modern dictionaries without due attention to the
historical context of the technicul language of jurisprudence. Although traimed in
the traditional sciences and methodology myself, 1T deemed it indispensable to
spend further time in Iran after the 1978 revolution in order to hear lectures of
jurists on political jurisprudence in the context of the changed circumstances, Whit
I had learned in the religious centers of Irag and Iran before the revolution and
what I acquired in the postrevolution period in Iran are now part of this study.
Hence, 1 can say with confidence that the sources here speak for themselves
through their expert exponents. This in no way exonerates the work from uny
shortcoming in the conveying of ideas in English, which is an exercise in “interpret-
ing the interpretation™ from one language to another.

In light of the above explanation of my approach, T have organized my research
into five chapters as follows:

Chapter 1, “The Deputyship of the Shi'ite Imams,” discusses the early develop-
ment of the authority of the close associates of the Imams up to the occurrence of
the Complete Oceultation of the twelfth Imam in A.p. 941, There were two impor-
tant factors that determined the deputysiup and leadership of the prominent associ-
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ates (rifdl) of the Imums: their *sound belief™ (iidn sahih), and "sound knowledpe”
(it waliih). These two factors would reman constant for the assumption of the
deputyship throughout the later development of the suthority of the jurists, More-
over, these two factors, maddition toa third factor of “sound character™ ("addla),
would pive jurists a position of such weight in the Imamite community as (o exercise
the political night of the Hidden Tmaman his absence, The development of the rigdls
deputyship could be regarded as an mtrinsic part of the Imamite worldview that
required the presence of a religious figure to lead the community 1o the Iskamic
ideal—the notion of the Just Kuler.

Chupter 2.2 The Imamite Jurists, Leaders of the Imdmiyya,” traces the devel-
opment of the authority of the jurist following the Complete Oceultation in ..
Y41, It alse delineates the history of the complation of the criteria for “sound
knowledpe ™ and “sound belief” in Imami Shitlsm—the sources of authority tor the
Imamite jurnist in the community,

Chapter 3, “The Imamite Theory of Political Authority,” discusses the doc-
trne of the Imamate and the wdave (authority) of the Imam to set the stage for
discussion of the wilava of the jurist in political junsprudence. The chapter defines
and clucidates important phrises like af-sulan af- ddil (the just ruler) and its oppo-
site, al-swlidn al-ja're, i jurisprudence, as well as the ambiguity that sometimes
surrounded the identity of a just ruler in the judicial decisions of the Tmamites
durmg oecultation. The implied sense of generality in the usage of al-sultan al-adil
allowed an interpretation that adentificd both the Imamite ruler and o qualified
Framite jurist dh a4 just ruler of the Tmamites pending the return of the twelfth
Imam

Chapter 4, “The Deputyshup of the Jurists in wilayat alaadd’ ( Administration
of Juridical Authority),” s i detailed discussion of the important section of political
jurisprudence dealing with the wildva of the jurist. The wilivat al-qadd’ was @
prelude to much broader authority that emerged as a consequence of the prolonged
occultation of the Imam. The chapter details the doctrinal underpinnings of rulings
and the method employed to deduce them in establishing the deputyship of the
rnam so that a junist could assume the wildyar al-gadd’. It also treats the question of
the jurist's gqualifications where his idealized, Imamlike position became an impor-
tarit factor m s assumption of the authority that in theory could be exercised only
by the Imam. This idealization, in addition to the persistent failure of those who
were in power 1o realize divine justice on carth, created conditions for jurists to
finally assume al-wifdvat al-"dgmma {comprehensive authority) over the affairs of a
Shi'a community

Chapter 5, “The Comprehensive wildyva of the Jurists,” deals with the free
discretionary control of jurists as exercised over the affairs of the community, and
alser with the problem with its legitimation. This chapter marks the culmination of
my investigation. and takes up the guestion of the leadership in convening and
performing the Friday praver, regarded as the constitutional right of the twelfth
Imam. If the deputyship of the jurist can be established in the matter of the Friday
prayer. then there 15 a rehgious ground as well as a moral one for the ruling that
legitimizes the comprehensive authority of the jurist. The chapter then discusses the
contradictory views of major Imamite scholars in this regard and treats the question

of mstitutionalization of the wildyva through a constitutional process in modern
limes.
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The Deputyship
of the Shi‘ite Imams

The worldview of the faithful in Imami Shifism is dominated by the question of the
leadership of the Muslim community—the Imamate—that puides and maintains
authoritative perspectives of the faithful in Shiite Islam. The question of the
Imamate becomes the focal paint of ShiT religious belief system, especially when
the Imam of the Age is in occultation. 1t was this question concerning the fundamen-
tal religious belief in the necessity of the Imamate that gave rise to the search for
representatives of the Imams, representatives who could generate a conhdence
among both lay and elite Shiiites 1o achieve authoritative orientation in their
cosmology—their religious belief system:

The earth shall not remain without there always being a learned authority (‘dlim)
from among us, who will distinguish the truth {from falschood.!

This prophecy made by the sixth Imamite Imam, Ja'far al-Sadig, was a clear assur-
ance that through the presence of such a “learned suthority” religious leadership
will continue to provide the necessary guidance in the absence of the infallible
Imam.

In the earliest Shi'i biographical dictionary that deals with the study of those
prominent personages (rijal) whe transmitted the teachings of the Imams, the
author. Abii "Amr Muhammad b, "Umar b "Abd al-"Aziz al-Kashshi (fl. first half of
the fourth/tenth century), in his Introduction, attests 1o the Shi adherence to the
Imamite worldview. Kashshi compiled his work during the oceultation of the
twelfth ITmam and, as a consequence, it is not difficult to construe a depiction of
continuous leadership emerging from Kashshi's biographical dictionary, insofar as
such a leadership of the prominent transmitters of the Imamite teaching lorms o
link with the divinely appointed Imamate. It was important for the Imamite
worldview to be guaranteed that, even when the Imam was inaccessible, his guid-
ance, through the transmission of the Imams’ teachings by “learned authorities™ of
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this school, was availuble. Thus, Kashshi assures hig readers on the authority of o
tradition by the Prophet himsell. The Prophet declared than the religion of Gid
wogld refute the interpretations of vain interpreters and repudiote the deviations of
catremists and filse cldims of djgnorant persons “just as the bellows remove the
dross from aron, ™= 1 will be the presence of such a righteous person or g learmed
authoriy m possession of the authentic religious knowledpe denved from the Pro-
phetic source thit will preserve the suthoritative perspective of God's relipion on
carth. Such a person will be required o carry on the function performed by the
divinely destpnated Tmam, because the possession of authentic religious knowledge
will make it incumbent upon him o provide guidance 10 the community it eritical
temes o the future, as declared by the Prophet in the following tradition:

When inovatons will appear inomy community., @ learned anthonty will expose
them throneh his kmowledee: And il he does not do s, then may Cood's curse he
upim him

Tmvamite hiographical dictionanes like that of Kashshi indicate the manner in
which, trom the time of the Prophet onward the Shiti religions perspective survived
histarieal vicissitudes. And they showed how the disciples of the Imams and the
subseguent gencrations of Shin transmitters of the Imamite teaching during the
occultation kive left their mark on the path 1o preserve the fodal point of the Shi'i
religious cxpericnce. The emphasis Tnid on the eentral Shitt belief regarding the
necessity of perpetual divine guidance through the leadership of the Imams re-
quired Shiti transemitters to estahlish themselves s the authorities who not only
alforded puthenticity to the Imamite belief system, but who also assumed the role
of Tunctional imams in the absence of the twelfth Imim, In other words, historical
vickssitudes, m addition 1 the transmitters’ personal preparation, made i1 possible
tor them 1o take the place of the Hudden Imam and assert their avthority as the
gquabthed interpreters and repositones of the Imamite belief system,

In additiom, they provided a continuation of religious leadership ameng the
Imamites. This sense of contmuty in the rehimous leadership furnished the crucial
justification needed in the recognition of the Shi'i transmitters as the only authorita-
tive spokesmen for the Tmam’s will in the community. More importantly, this
recogmilion, as o fundamental component of the ShiT worldview, reinforced the
position of the transmitters within the cammumnity and enhanced their qudurﬁhip by
giving them a free hand in working out the detuils of the Imam's will in their
juridical corpus dealing with methodology and application, and in administering the
social amdd Anancial affairs of the Shi's. In a distinet way, then, the acknowledgment
of the Teadership of the Shit scholarky efite can be attributed 1o the extension of the
‘apostohc succession,” which, strictly speaking, wis confined to the twelve Imams
in theory, but could now include the transmitters in practice

Fhe important consideration in defining Islamic religious life was the determi-
nation of continuity in a precedent handed down from generation to generation in
an “unbroken” chain of transmission, because that precedent constituted the only
authoritative basis for religious practice. As we shall see in this chapter, it was
indecd in the realm of ascertaable religious leadership founded on “sound belief”
and “sound knowledge™ that one could locate the authority of the Shi'T religious
scholar. Moreover, it was in the “sound character™ of the transmitter that the
puarantee of s belonging o that chain of "apostolic suéeession” was sought. In all
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this process of ascertaining what constituted the “noble paradigm™ in giving expres-
sion to the Shifite worldview, the role played by lay believers cannot be sufficieatly
documented. Nevertheless, the determination of their role is not impossible from
works concerned with establishing the probity of the Shif transmitters (the rijal),
who actually depended on the perception and confidence of the adherents of the
Imams in their leadership to exercise real control of the judicial and financial affairs
of the community.

It is with this development of the Imamite scholars as the functional imams of
the Shi'a, pending the return of the last Imam as the Mahdi, that the present study
will be concerned. My thesis. briefly stated. is that, according to Imamite thealogy.,
the doctrine of the Imamate of the Hidden Imam, who will assume the leadership of
the Muslim community as the Just Ruler (al-imam al-'adil) when he riscs at the End
of Time, states consistently that divine guidance ought 10 be avalable at all times n
order for the faithful to live in accordance with the laws of God. This justification
for the necessity of the Imamate, moreover, necessitates the existence of an author-
ity that could transmit the Tmam's elucidation of the divine laws—that 15, the
precedent for religious practice- uninterruptedly and authoritatively to the Shia
when the actual Imam is in concealment.

As we shall see throughout this study, it was as a consequence of the belief in
the continuation of religious leadership through the extension ol “apostolic succes-
sion” that gradually & way was prepared for the religiously learncd among the
Imamites to assume socio-religious leadership of the Imamite community as fune-
tional Imams., And if they possessed the Imamlike qualities, these functional imams
could be regarded as just rulers and could assume the comprehensive authority of
the Imam. the Just Ruler. This development of the authority of the functional
imams, as we shall see in this chapter. was not something that awaited the period of
the Complete Oceultation of the twelfth Imam; rather, it began during the ume
when the ShiT Imams, living under unfavorable political circumstances (eighth-
ninth centuries), could not undertake the full responsibility of gutding their adher-
ents, and hence delegated their partial authority to those disciples who proved their
loyalty to them. In addition to the above-mentioned underpinnings of the doctrine
of the Imamate. the leaders ol the Imamite community were responding to histori-
cal circumstances when they assumed the role of the functional imams in the interim
period before the appearance of the rightful leader of the community, the Mahdi

Development of the authority of the jurist in Imami Shi'ism was not something
extrinsic to Imamite ideology. More accurately, as 1 shall demonstrate, it was Lhe
legical outcome of the prolonged occultation of the twelfth Imam, in addition to the
need for a tangible “noble paradigm™ that gave expression to the aspirations of the
Shi‘a, that required the community to respond to historical vicissitudes without
compromising the central doctrine of its religious belief system. This response was
worked out by Imamite scholars as the spokesmen of the will of the Imam, and ol
the ideals and conscience of the community, with extreme caution and careful
discussion about the nature of the authority of Imamite jurists during the oc-
cultation. At no point, as we shall see, could jurists afford to ignore the fundamen-
tal underpinnings of the lmamite theory of political authority in propounding the
extent of their own authority, which inevitably depended on the authority of the
Imams. This observation will become evident in reconstruction of the discrete
components dispersed throughout the literature examined for this study in order to
trace the development of the role of Imamite jurists in 5hivite Islam.
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The Early Role of the Shi'ite Jurists (fugahd’)

“When imnovations will appear . . . a learned authority (al-'d@linm) will expose them
through his knowledge. ™ The Prophetic declaration renders learned authority in the
Muslim community responsible for protectimg the punty of the Islamic faith, With
this responsibality 1t also gives learned authonty a right to lead the people to
authentic interpretation of the faith, Clearly, the right to lead the people is derived
frown the posseasson of a special kind of knowledge (-l ) by means of which the
learned authority will refute the deviations of extremists and the fulse interpreta-
tions of ignorant persons " just as the bellows remaye the dross from iron,™

The possession ol al- e 38 important 1o bear in mind in the study of Imamite
religious authority, because. in the absence of political investiture, this was also the
determiming factor in proving the elam to Imamate when there arose a dispute
among several Al descendants regardimg the nightful successor of the previous
Lmam. Even Irnams from the afdal-Dayd were expected to demonstrate their posses-
ston of special knowledge about the imterpretation of Islamic revelation and explain
the denvation of munchons from it Founders of the Islamic legal schools, as
indicated 10 severnl sources, were tested in their comprebension of Islamic revelu-
tion. whether the Qur'an or the Sunna.’ Af-'ilm, then, was both the source of
authority and the means to legitimize the claim ol authority, more so when author-
1y was not dependent upon political investiture,

It should be pomred out that al-"ilm provided both the Shiti Imams as well as
the Sunnt founders of the Tour legal schools Cal-madhdhih al-arba’a) religions author-
v mdependent of any temparal investiture, which corroborates my observation
that religious authorty i the Mushim community was dependent upon a person’s
camprehension of Islamic revelation, Islamic revelation provided scholars with
valid precedents o determine the essential clements for any religious-legal activity,
Howewver, in Shilism, not all knowledpe, derived from any source., on Islamic revela-
tion was to be repapded as authontative. According 10 Kashshi, relying on the
authority of the fifth Imam, Muhammad al-Bagir (d.113/732), true knowledge—
exegesis of the Qur'an and the hadith-—could not be obtained either in the East or
in the West: rather, it could be acquired only from the abf al-bayi, the family of the
Prophet—that is. the Imams.* For the Imamites, determining the source of their
knowledge about Islamic revelation has always been extremely important. This
importance 15 underscored by Kashshi in his Introduction where he painstakingly
tries to show that the ShT transmitters derived their information from the Prophet
and the Imams. In support of his claim he eites a tradition in which Imam al-Sadiq,
commenting on a verse from the Quriin, says: “And one should see to his knowl-
edge. as to where it has been taken from "7 In other words, in order to ascertain the
validity of anv knowledge, one has to ascertain its source,

In the hght of discussion about the source of truc knowledge, the Imamites
maintamned that it was the close associates of the all al-bayt who received true
knowledge. and therefore only these devotees of the Imams were in possession of
knowledge necessary to protect the religion of God from corruptive innovations.
Mareover. the possession of this knowledge raised these associates to the level of
the ahf al-bayt. Thus, Salmin, the Persian associate of the Prophet and the sup-
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porter of ‘Al b. Abi Talib, according to Kashshi, was endowed with special kKnowl-
edge regarding esoteric matters. He apprehended the knowledge of the Prophet
and "Ali, and perceived their spiritual station. It was {or this reason, says Kashshi,
that he was declared as belonging to the ahl af-bayr,* which meant that he had
partially inherited the ‘il that the Imams had inherited from the Prophet as his
rightful successors. The religious implication of this declaration is what 1 have
identified earlier as the extension of “apostolic succession” to include the close.
loyal associates of the Imams to share in their elevated status as the “noble para-
digm” for later generations. Their inclusion amaong the ahl al-bayt also denotes the
position of accomplishment that any believer could attain through proven loyalty to
the Shif ideology. There was also a political implication of such a declaration
regarding Salman or any other close associate of the lmams. Salmin, according to
Kashshi. was one of the three associates of the Prophet who did not “apostatize”
after the latter’s death by paying allegiance to Abd Bakr, the first caliph of the
Muslim community, The other two were al-Migdad b. al-Aswad and Abu Dharr al-
Ghifart.® This means that they were loyal supporters of the Shit view of the leader-
ship of the community, the cornerstone of the Shii worldview.

1t is significant that “apostasy,” which is usually regarded in the Shara as a
religious violation against God, is used by an Imamite author hike Kashshi in the
context of denying the right to political leadership of Imams among the ald al-bayt,
Thus, al-Sadiq is reported to have said that everyone apastatized after al-Husayn's
martyrdom except for three persons—namely, Abu Khalid al-Kabuli, Yahya b,
Umm al-Tawil, and Jubayr b, Mat'am, who remained faithful to the Imam "Al b. al-
Husayn, who followed al-Husayn in the lmamate. ' From Kashshi's account of the
carly associates of the Prophet and "Alf, it is obvious that in their discussion these
companions were mainly engaged in political issucs pertaining to the caliphate, and
the rightful position of "Ali as the Imam of the commumity. This interest in political
leadership continued to the time of the Imamate of al-Bigir when the Quranic
exepesis, hadith, jurisprodence, and other related topics gained inimporiance. '

Itis plausible that from the time of al-Bagir and his successor. al-Sadiq, the point
of emphasis in the Imamite leadership was the wildya (the authority that reserved the
right to demand obedience), not the saltana (power that ento reed obedience ), Conse-
guently, from this time on, the wildya ol the Imam was increasingly conceived in hus
elucidation and elaboration of al-takdlif al-shar'iyya (religious-legal obligations speci-
fied in Islamic revelation), with a view to create a normative Islamic legal system that
would be enforceable only when the wildya and the safrana will be invested m the
rightful Imam from among the progeny of the Prophet.

Thus, in the topics raised for discussion by the disciples of the Imams, as
recorded by Kashshi, it is possible to trace a shift from political to theological and
legal topics. Whereas the disciples of the Imams preceding the period of al-Bagir
and al-Sadig raised questions regarding the rightful ITmamate, the disciples of al-
Bagir and al-Sadiq were interested in questions of figh in its early signification,
which included questions of theological as well as legal concern, Evidently, the
question of the Imamate always remained the focal point of Shifi inguiry and, in the
absenee of political diseretion of the Tmamite lmams, it increasingly gave way 1o
theologization of the Imamate. In this lattet intellectual process the Imamate be-
came interwoven with the necessity of divine guidance for the attainment of the
purpose for which God created human beings. Accordingly. it became part of the
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discussion regarding the necessity of prophecy (af-nubiowvwva ) and the more general
guestion of divine justice. which necessitated that God create capacity (istid'a) in
humankind through the creation of natural reasom or sending prophets for human-
kind toattwin the end for which it had been created M

o was also lack of politica] discretion of the Imams, subsequent to the Imamate
of Al that lelt the theoretical discussions about the Imamate withour any concern
for the real contingencies through which the Sunni conception of caliphate had 1o
go. making necessary adjustments dictated by historical circumstances. In Sunnism,
in the absence of a “rnightly puded” caliphate, Islamic revelation was raised to the
status of feden (Cexample™ or “aoble paradigm™ 1o be followed) and the wdeal of
justice in the Mushim community to which members aspired in their endeavors 1o
remain faithful o the Islamic promise of an ethically just society. In Shi'ism the
Imam became the hving embodiment and & paradigmatic precedent of this Tslamic
wleal, whom believers were required 1o acknowledge for their religious well-being.
Such an acknowledpment was regarded as an essential element for the validity of
any religious activity. because only the precedent set by the Tmam could be admt-
ted as justification for its inclusion in Islamic law. As-a result, the acknowledgment
of the Imamate. which became part of the Shi'i principles of faith (vsdl al-din),
became the testing ground for determining the source of normative precedents, as
alsothe lovalty of associates who introduced them as evidence in the religious life of
the Shi'a on the suthonty of the Imams,

N deviation i this regard was tolerated, with the conseguence that no matter
how Jewrned an anthority might be, wathout the acceptance of the Tmamate he could
not gualify ta be included among the rijal (plural of raful, lit. “a man”; tech, "a
prominent personige”), the Tearned class, who formed the chain of transmission
that could be traced Back 1o the Imams, Inorder 1o become the trosted associate of
the Imams, partially inheriting the knowledge of the Imam through instroction, one
had w acknowledge the right of the Imam to assume the position of the Just Ruler
of the community even when in reality it was impossible for him 1o undertake such
responsibility. That the number of such associates wis small is indicated by al-
Bagir's statement that even among the followers of "Ali b. Abi Talib, who had
assumed the manifest leadership by accepting the caliphate, there wuere no more
than fifty persons who acknowledged him (va'rifiinahiu) the way he should have
been acknowledged—through his manifest bmamate. !

In Imami Shiism, becoming an @im, who would protect Islam from corruptive
innnvatioms, required ngorous braming anid objective testing—aamely, acknowledg-
ment of the Imamate of the Imams from ahl al-bayr. According to Imam al-Sadig,
an @lim who accepts the Imamate of an unjust ruber (swlidn jd'tr, a term reserved for
a usurper of the rightful Imam’s authornity ), and whe appoints this ‘alim 1o condone
injustice. is a cursed indvidual * This statement imphies that the "@lim who does not
reject or confront an unjust suthority has failed o perform the central theologico-
politcal abligation of “enjoining the good and forbidding the evil.” On the other
hand, an “@lirm who confronted an unjust authority and declared him zalama (tyran-
nical) was regarded as the most learned among the people (a'lam al-nds) in presery-
ing the teachings of the Prophetic traditions by his proper comprehension of them.

The implications of these utterances attributed to the Imams were crucial in the
development of the political atbitudes of the Imamite scholarly elite during the
period of occultation. The “most learned™ “@linm could pot remain indifferent to the
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unjust behavior ol the de facto governments. This reflected moral concerns ex-
pressed in the traditions—namely, “condoning injustice.” There was both revela-
tional and rational justification for any responsible Muslim to fulfil the moral duty
of confronting injustice in society. Accordingly, for the “@lim who became the
functional imam of the Shi'a, it was important not only to involve himself intellectu-
ally in the resolution of the political problems faced by the Shira, but also to lead the
Shr'a in action by setting a precedent, 1f he judged the circumstances opportune.

'"Ali b. al-Husayn, accordng to Kashshi, regarded Sa‘id b. al-Musayyib (d. 94/
709} as such a leader. 5a'id is recounted among those early disciples of the fourth
Imam Al b. al-Husyan who had accepted his Imamate. According to lbn Sa'd.
Sa'ld was among the most renowned jurists of Meding and was considered the
“learned of the learned,” and was also highly esteemed by the "Alid Imams for his
knowledge of figh. During the political turmoil of the Umayyad cru, he was among
those associates of the Imam who, even when not actively engaged in resisting the
caliphal authoritv, was opposed to the Khwlafd al-fawr or al-zalama (the tyrannical
or unjust caliphs) and regarded their obedience as disobedience to God, On one
occasion a person sought Sad's advice as 1o whether he should hand over a drunk-
ard to the ruling authority for punishment in accordance with the laws of Islam.
Said replied that if possible he should shield such an offender. implying that the
ruling authority, before inflicting punishment on the offender, should himself be
punished for his violations of the law, 7

This precedent in the classicul period continued to have an influence on similar
situations faced by the Shi'a vis-a-vis “unjust” governments in subseguent eras, In
Juridical works, as we shall see throughout this study, besides the utterances and the
actions of the Imam, whether factual or contnved. solutions offered by their close
associates were also admitted as authontative precedents for the dervation of
judicial decisions. In fact, in Shi'ite discussions on the sources of Islamic law such
precedents were regarded as “silently approved™ (tagrir) by the lmams, and as
such. they form part of the sunma, in addition to the utterances (agweal) and the
actions (af"al) of the Imams. [t is plawsible that in the judicial decisions affecting the
political life of the Shi'a, besides revelation, which included seripture and the Pro-
phetic paradigm, whether related on the authorty of the Prophet or the Imams,
there was another important and pragmatic source of information that provided the
necessary flexibility for dealing with immediate concrete situations—mnamely, the
precedents set by the loyal associates of the Imams, like SaTd b, al-Musayyib, These
decisions, which are part of the pelitical jurisprudence of the Imamites. were based
on traditions that dealt with the political experience ol close associites of the ITmam
who were able to get the Imam’s approval, whether factual or contrived. to render
licit their involvement in political life under de facto governments, because an
associate’s action was not deemed a compromise of his belief or his moral obligation
toward his brethren in the faith. This manner of documentation in a legal decision
corroborates my observation that the close associates of the Imams [ormed a link in
the “apostolic succession™ by setting precedents for the derivation of a shar'7 law.

From what has been said above, it is apparent that the Prophetic tradition cited
by Kashshi regarding the future leadership by learned authority among the Muslim
community when the religion of God would need to be defended required that
there should always be a f_.i:-lhh of rijal to undertake this critical responsibility, These
rifid, in the Imamite worldview, took the place of the Imam in occultation. They
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were the prominent tollowers of the Imams whose status, as Kashshi informs us,
wis 10 he reckoned in accordance with the number of commumeations reluted by
them. Al-Sidig is reported to have said: “ Acknowledge the status of il among us
i aceordance with the number of rovdvdr (communications ) reported on our author-
ity Moreover, therr imfluence and prestige among the followers of the lmams
wis to be measured i proportion to their ability to transmit the lmams' opinions on
various legal as well as theological problems with great clanity, As a consequence,
these carly rgal were also fugqahd’ (theologian-junsts). According to the require-
ments set by al-Sadig, a qunst had to first be a mechaddath—that 15, a veracious
person with true opinton, who reports a thing as he was told, with sagacity. " In
other words, the ryal were the expent junsts who were trained by the lmams 1o
represent them in matters pertaiming to the faith, and as such they were the indireet
deputies of the Tmuams in that sphere of ther functioning,

In Shitite Islam, matters pertaming to the faith evolved gradually. As discerned
from Kashshi's chronological arcangement of by bographical items and as dis-
cussed abwwve, matters of faith included anything from support of the "Alid cause 1o
the question about God's knowledge and practical issues covening canonical obliga-
tions imposed by Islamie revelation. As already noted, it is significant that, because
the political aspect of the Imamate ended with "Ali, i the subsequent period more
attention was given o the rehigious leadership of the Imams, whereas their tempo-
ral role was confined to the theory of the lmamate. 1is Tor this reason that in
Shifism 1t is almost impossible to comprehend the theory of political leadership
without study of the intellectual infrastructure that sustains and organizes the con-
cept of rehgious leadership, 1t was the subsequent version of the Imamate that was
passed down to the Imams, Although carly disciples of the Imams did not conceive
the Shi'l Imamate in two spheres, temporal and religious, with the former being
postponed tor the tutare. this division gradually became obvious to them during the
Imamate of the fitth and the sixth Tmams, al-Bagir and al-Sadig. It was probably
during this period that the Shines were made aware of the futility of insisting that
their Imams assume their full responsibililty as the Just Ruoler (al-sultdn al-adil) of
the community. The ShiT expectation of their Imam was summed up in their aspira-
ton 1o see the establishment of just rule on carth by the descendant of the Prophet.
This was their belief in the Mahdiism of their Imams and their being the “redresser
of wrong.” the Qaim.

Although the Sunni Mushims shared this Shii soteriological vision about the
future caliph of God, al-Mahdi, the tendeney amaong their scholars was to locate
that vision in the divinely ordained community under the rule of divine law. This
wirs indecd the fundamental difference between the Shi'i and the Sunni understand-
tng of salvation history. In the Shi'i view, priority was repeatedly and consistently
given directly to the person of the Imam as the successor of the Prophet and
indirectly to his paradigmatio precedent as preserved in the juridical literature. In
the Sunni understanding of that history, priority was given to the Prophetic prece-
dents in the Sunna in such a way that it overshadowed the person of the Prophet.®
However, with the rearientation of the Shi‘ites toward a more politically quictistic
posture. by postponing the establishment of true 1slamic government to the future,
the Imamate became more or less a spiritual office, sustaining the Shi'l aspiration
for the creation of the ideal public order, with the potential of assuming temporal
suthornty when the time came for i,
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Such a reorientation of the Shi'ites—from a demand to overthrow the unrigh-
teous rule of the caliphs to a dissimulation-oriented life of hope in a future rule of
justice—ecould not have come about without resistance from among the more politi-
cally ambitious disciples of the Imams. These disciples are sometimes characterized
as ghulat, extremmsts, in sources dealing with Shi'ite subdivisions, Here again ‘ilm
was a crucial factor in giving credence to the claims made by the ghular associates of
the Imam. Their ghuluww, extremism, lay in their claim to the il al-baliva wa al-
mandya, esoteric knowledge about future events, which was believed 1o have been
taught by the Imams to their special associates.” That this knowledge had some-
thing to do with the establishment of just government by overthrowing the wicked
rule of the caliphs is confirmed by the fact that most of the Shi'a who clrimed such
knowledge were killed mercilessly by government forces. ™ Kashshi reports two
such instances in the early period when Mavtham al-Tammir and Rushayd al-
Hujri, among the associates of "All, were put to death. In the case of Rushayd.
according to his daughter Qanwa’, who also was put to death, by the Umayvad
governor "Ubayd Allgh b. Ziyad, Rushavd was known as Rushayd al-Balaya be-
cause he had received the knowledge of al-balaya wa al-manaya from "Ali "

Furthermore, such claims by disciples implied the attnibution of divine qualities
to the Imams. They were declared the actual source of the “ilm al-baliva wa al-
maniya. The Tmams clearly sensed the danger that such atiributions posed for
them: disruption of the peaceful relationship between the Imams and government
authorities who suspected them of instigating political opposition, This danger was
telt early on during the Imamate of al-Bagir and al-Sadig in Kafa, which was the
nucleus of Shi‘a activity in the eighth century. The Imams did not hesitate to disown
such ghuldr disciples publicly and to state that these disciples had adulterated their
communications by adding things that they themselves had never utrered =

There was another crucial reason to denounce the ghualdr: these disciples threat-
ened the survival of the Shi'a community within the larger Muslim community. By
ascribing to the Imams reports that exempted the Shi'a from performing religiously
prescribed duties, such as sald, in return for their acknowledgment of the Imam of
the Age. the ghuldr endangered the acceptance of the Shi'a as pant of the tolerated
deviation of the wrrma,

Kashshi provides a striking example of such attribution in his note on al-
Mufaddal b, Umar, who was among the ghufdar followers of Tmam al-Sadig and who
later joined the extremist Shitite faction of the Khattabiyya, According to Kashshi,
a man by the name of Yahyi b. "Abd al-Hamid al-Hammini recounted the follow-
ing incident in his book entitled FT ithbar imdamat amir al-micmeini (The proof of the
Imamate of the Amir of the believers ["Ali b. Abi Tahib)):

I told Shartk [b. al-A’war al-Harithi| that o group of persons maintained that
Ja'far b. Muhammad [al-Sadig| was weak in faelitf He said: “Let me explain 1o
vou the true state of affairs. Ja'Tar b. Mubammad was a prous Muslim, and
fearful of God. A group of ignorant persons surrounded him, vistting him fre-
guently and saving that “Ja'Tar b, Muhammad said such and such. ™ They related
traditions, all of which were objectionable, fabricated, and falsely atributed o
Ja'far, They did this in order to make money out of it from the people. . The
masses heard all these traditions. Some followed them and destroved them-
selves: others refused to accepl such [traditions]. Among the former were al-
Mufaddal b. ‘Umar, Bayin, "Amr al-Nabti, and others. They were the ones who
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reported thue TG [al-Sadig ] had 1old them that acknowledgment (ma'rifa) ol
the Imoms sollwves amd exempts & person from fasting and prayving, They also
reported on the authority of his futher (e, al-Bager | and s grandlsther (e,
Adtbeoal-Husayn | oad thar the latter had informed them coneerming the events
preceding the Doy of Judpment Indeed, Ja'lar |al-Sidig] never said any-
thing of the sorl and e wiis surely iabove such utterimees ™

This cutation evidently proves the pomnt that in the process of disciplining the
whular element, as in the development of the Shira school of thought in general, the
rifad were destned o play o magor role. The Imams, from the carly days, had seen
the possibility of continuing their teaching by traning these associates and had
tuken steps o realize this end. With the growmyg political turmoil and the atrocities
committed against the famly of the Prophet, the Tmams were unable 1o maintain
normal contiets with their followers, Henee, the close associates were deputized 1o
reproscnt them in relations with their followers. Thus was created the institution of
the deputyship (rviaba) of the Tinam an the carly days of Shita history.

The Deputyship of the rijal during the Imamate
of al-Bagir and al-5adiy

The Tmam. acearding 1o Shi beliel, is the leader of the Muslim community and, as
such, the only legitimate authority who could and would establish the Ishimic rule
of qustice on carth, But. in view of the mability of the Imams o assume palitical
leadership, the entire question of their estabhshing the ideal Islamic rule was post-
poned. Nevertheless, this postponement applicd only to the Imams’ temporal au-
thority, beciause they continued to exercise their religrous authority as the descen-
dants and true heirs of the Prophet. They had from time to time delegated their
rehigious-juridical authority to their close, trusted assocutes, who acted as their
deputics or agents in places hke Kala, Rayy, and Qumm. The deputyship of the
Imams was a necessary and gradual process intended to provide guidance for the
prowing Shia community m far-flung arcas, The institution of the deputyship be-
came a prominent feature of Shifism partly due to the inability of the Imams to
receive therr followers or to communmicate with them i person at all times. How-
ever, there are accounts that show that, during the annual pilgrimage to Mecea, the
Shi‘a, in lurge numbers, met with their Imams, But such meetings in the holy city,
which had remained a hothed of uprisings in the past, were looked upon with
suspicion by the caliphal authorities, Some "Alid leaders were considered a poten-
tial challenge to the establishment and had actually emerged as alternate candidanes
for the caliphate.

Imam al-Sadig's cousin, Muhammad al-Nafs al-Zakiyya (the Pure Soul), was
cxpected by pious Mushms from Hijaz and other regions of the empire (o nise up
as the promised Mahdi of the community and establish an adequately just order in
the last decade of the Umayyad rule in the eighth century. According to Aba al-
Faraj al-1sfah@ni, one such group, which included some early Mu'tazilite teachers
such as "Amr b, "Ubayd and Wisil b. "A1a’, had come to Mecea from Basra. They
not only regarded al-Nafs al-Zakivya to be the most gualified candidate for the
caliphate, especigdly following the political wrmoil generated by the deposition
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and assassination of Walid U, the Umayyad in 125/743, but had also initially paid
allegiance to him. However, when al-Nafs al-Zakiyya's revolt failed 1o impress
them as a serious attempt to launch an alternate public order. they withdrew their
support and approached al-Sadig, to have him consider assuming the leadership,
These contacts between prominent ‘Alids and followers who urged them o as-
sume the caliphate were well known 1o the founders of the "Abbasid movement.
They, too, are histed among those who supported al-Nals al-Zakiyya against the
Umayyads before contending for the caliphate themselves, ITmam al-Sadiq did not
live long after the establishment of the "Abbasid caliphate, although even he was
not spared by al-Mansir, the second "Abbasid caliph, from harassment and lorced
appearance in the "Abbdasid court at Kifa for questioning. However, beginning
with al-5adiq's successor, Musa al-Kazim (d. 183800}, all Imamite Imams were
either imprisoned as politically suspect or kept under surveillance . whereas other
"Alid leaders who openly rebelled agamnst "Abbasid authority were dealt with
severely. It was under these circumstances that the Imams, from the tme of al-
Sadig’s grandfather, "All b, al-Husayn (d. 94/713). who had witnessed the tragedy
of Karbald® in 61/680, had realized the futility of any attempt to establish an "Alid
caliphate. Accordingly, they maintained the idea of the postponement and future
establishment of the just social order, after the return of the Mahdi, the promised
deliverer of the Muslim community,

The idea of the Imam's delegating his religious authority and functioning
through his personal representatives (wihald’) among the rif@l was, indirectly, a
consequence of this beliel. The delegation of the Imam’s partial authority to per-
petuate the religious structure of the Imamite commumiy was indispensable be-
cause beliel in the Imamate, as it came to be part of the fundamentals of religion in
Shi‘ism. required the Imam to provide the authentic perspective of Islam even when
the Imam could not exercise his political discretion or was to remain in occultation
until God commanded him to appear, In this sense, the deputyship (al-niviba or al-
wikdla) of the Imam was theologically justified. It was, as we have seen above,
regarded as part of divine providence—to continue God's guidance of the Muslim
community, even under the most adverse conditions ol occultation of the nightly
guided Imam. In addition. the deputyship of the #ijid among their close associates
was a solution carefully worked out by Imams who were faced with an unfavorable
political atmosphere in the eighth and ninth centuries. For the greater part of their
lives, they were kept under surveillance or imprisoned as pohitically suspect by the
caliphal authorities,

Appointment of the personal representatives of the Imam in the early days was
done directly, following a request from the Shi'a in distant lands for a religious
guide who could teach the lmam’s opinions authentically. This may be seen as the
beginning of the institution of deputyship (rivaba), when the disciples of the Imam
who had heard traditions from them were held in high esteem and were [ollowed by
the Shi'a in areas far [rom Medina. In his long note on Muhammad b, Muslim al-
Thagafi, a prominent disciple of the Imams al-Baqir and al-Sadig. Kashshi relates
that ‘Abd Alldh b. Abi Ya'fir, another disciple of the two Imams from Kafi, once
came to visit Imam al-5adig in Medina. During the visit "Abd Allah told the lmam
that it was not possible at all times for him to undertake a journcy to meet him,
Often a follower of the Imam in Kofa would come and ask him about o matter and
he would have no answer, The Imam said; “What stops you from asking Muham-
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muad b Muoshim al-Thagufi, who heard [hadith] from my father and wus highly
esteemed by him?"= It was in this way that Thagafi was indirectly appointed by the
Irnam 1o represent the Imamite views and spread the teaching of his school among
the Shitain Kuls

From the carly days of the caliphate, Kify was an important center of Shi'i
tradition. As such kifa was always in touch with Medina, the authoritative source
of Tmamite teaching, whercas Oumm, another center of Shi't tradition, remained in
close comtact with Kofa. Thus, among the associntes of al-Sadig one finds several
transutters of tradition who used to travel from Kafa and also from Qumm 1o
“hear” the traditions in Medinag,

From several early hographical notes on these prominent associates of the
Darms al-Bacgr and al-Sadig it s evident that the madn gqualiieation of these indi-
rectly appointed deputies of the Imams —and there were quite a few of them in
varous parts of the empire—was therr comprehension of the teachings of the
Irnams. The extent of their comprehension was determined by the fact of their close
assoctation with the Tmam. This fact was also decisive in their being held in high
esteem by the Tmams. That these prominent associates were earefully selected on
the basis of their knowledge (“sound knowledpe” ) and lovalty {*sound belief™) to
the Imams a5 attested to by the oft quoted tradition of al-Sadig that among his
numerous disciples four were the trusted ones of his father and himselt—namely,
Burayd b, Mu'dwiva al-' T, Abo Basir Lavth beal-Bakhtian al-Mutidi, Muhummead
h. Muslitm al-Thagafi. and Zurara b. A'van. They were, accarding to al-Sadig, the
nable and trusted ones of God on matters of divine injunctions concermimg what was
lawlul and unlawful. “Had it not been for them, the Prophetic traditions would
have been disrupted and obliterated ™ 1 is obviouws that the continuation ol these
disciples was significant in spreading the Shi'i ideology as taught by the Imams. This
Fuct was recognized repeatedly by the Imams who depended on these ripdd 1o be
teamned as fugahd” (junsts), to carry on the function of guiding the rehigious life of
the Shita.

The matter of trust and thorough reliability in a disciple was of prime impor-
tance for Imams when they were faced with the problem of the overzealous among
thewr disaples. who did not hesitate to interpolate the teachings of an Imam and
announce their agency and deputyship in esotenic knowledge, which in theory was
confined to the Prophet and the Tmams ™ Such a claim was impaortant for disciples
with political ambition because, as pointed oul above in regard to ghuwluww in the
matter of esoteric knowledge about future events (i al-haldya wa al-mandya), it
wis the claim 1o have received this type of knowledge from the Imam that helped
them organize a social upheaval under their own leadership.

Ao al-Khattab Muhsmmad b, Abi Zaynab Miglas al-Asadi, the founder of
the extremist Shi'ite sect of the Khattibiya, was a close associate of al-Sadig. Abo
al-Khattab presumably held a significant position as a da’7 (missionary) of al-Sidig
in Kifa. Aba al-Khattab was accused by Imam al-Sadig of divergences from the
ritual faw, which points to the fact that questions concerming law were referred to
him in his capacity as one of the chief agents of al-Sidig in Kafa.® Shi'ite sources
continue to refer 1o Abu al-Khattab long after the conflict between him and al-
Sadig, because of his having interpolated the latter's teachings. There is little doubt
thatn his early career as the da'i of the Imam he was held in high esteem because of
his profound devotion to him. Thus, when later Imam al-Sadiq repudiated him as
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going too far, the repudiation greatly disturbed some of al-Sadiy’s associates. Adter
al-Sadiq's death, Misa al-Kézim, his successor in the Imamate, wis psled by one of
his associates the reason for this renunciation in spite of the fact that the Imam had
earlier ordered them to be friendly to Abu al-Khattdb, Yunus b, "Abd al-Rahman,
another prominent Imamite traditionist, was in Iragq, collecting hadith reports from
the disciples of Imam al-Sadig. He was told how the Imam "Ali al-Rida had warned
against traditions communicated by persons like Aba al-Khattiab and his followers,
who had attributed falsehood to al-Sadiq and had interpolated his teachings in their
hadith. =

In order to discern the cause for Abi al-Khattab's excommunication by the
Imam and the later development of political acquiescence among Imamite Shi'ites,
one must take into account the historical background of these events. On the one
hand, the period of al-Sadiq coincided with the decline of the Umayyad rule and the
approach of the 'Abbéasid revolution masterminded by the exiremist shi'ite faction
of Hashimiyya. On the other hand, al-Sadig, in his prominent position as the head
of *Alids, had to exercise great restraint and prudence, and reject any extravagant
claims made for him by overzealous disciples like Abf al-Khattib. Without such a
consideration it is difficult to understand why the Imam al-8adiq considered Abt al-
Khattiab and his like a continuous source of threat to his mission and his security,
and why later Imams continued to repudiate Abi al-Khattab and his teachings. ™

Abi al-Khattiib had asserted that al-Sadig had transferred his authority to him
by designating him as his wasi and gayyim {deputy or execuior of his will) and
entrusting him with the ésmt al-a’zam (the greatest name), which was supposed to
empower its possessor with extraordinary power in conceiving hidden mitters.™
This assertion, which implied sharing the Imam’s “apostolic authority,” was deci-
sive in giving him special recognition in Kifa. It s sigmficant that such assertions
were made in the Kifan envirenment, away from Medina where the Imams lived,
Abii al-Khattab's popularity in Kufa is clear from the {ollowing he had obtained
there. Around the year 138/755-76, he and seventy of his followers, who had
assembled in the mosque of Kafa, were attacked by the order of “Isa b. Masi, who
was the "Abbasid governor for the period ending in 147/764-65. Abu al-Khatab
armed his followers with stones. reeds, and knives, assuring them that these would
prevail against the enemics’ swords and lances. The assurance proved to be wrong,
and after a bitter struggle some thirty of his followers were killed, and he himself
was captured and brought before the governor, who had him crucified together with
a number of his followers. *

The whole episode of the execution of Abd al-Khattab in Kufa m 138/756
shows the extent to which any shrewd and ambitious diseiple of an Imam could
manipulate genuine religious devotions of the Shita in the name of the Imam, no
matter how emphatically the latter might deny any designation of the disciple as his
wasi or his possession of hidden knowledge.* The position of the Imam’s dep-
utyship. however indirect and limited, mherently possessed the potential of gaining
influence in the Imamite community, even more 50 when the Imams, because of
difficult political circumstances, could not maintain regular contact with their 5hi‘a
in distant lands. It was during the Imamate of al-Bagir and al-5adig, more particu-
larly the latter, that the leadership and influence of some of these trusted transmit-
ters of the Imam's teachings, the rewdl, contributed to the tradition in which al-
Sadiq declared: “Those who become leaders in their rehgion are destroyed. ™™ As
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discussed above, there seems to be hittle doubt that attempts were made by some
disciples of an Imam, like Abi al-Khattab, to appropriate o themselves authority
in far away places ke Kofa by claiming esoteric knowledge. In elucidating the
guahuies of @ Mushm the Imam al-Sadig makes reference to this cncroachment
upon Imamte authority by Abu al-Khattab and his like. He says: “A Mushm is the
one who endeavors o seek the plessure of God and 1o serve Him, . . . What does
he have 1o do with leadershap? In fact, all Mushims are one solid leader. ™

Although it s accurate to classify Abo al-Khattdb as an extremust (ghalf)
among the associates of the lmam al-Sadig, there were others who did not make
any such claim o esotenic knowledee but were certainly well enough grounded i
Famite faedfth and figh w attam g position of leadership among Imamites. Among
this larter group of ridl the most promment and widely recognized among the Shita
were Muhammad b Muslim al-Thigafi and Zarira b. A'van, They were recogmzed
as the agents of Tmams, also their relinble representatives in matters pertaining to
the law, The growimg authority of the transmitters ol the Imams® teachimgs, the
prowat, s symbolized by both Zuriara and Muhammad b, Muslim, whose carcers as
close associates of Tmams are important for understanding the position of funclional
imams nmong the mamites,

Zurdara b. A'van: A Symbol of the Power of the Early Disciples

His full name was Abd Rabhih Zurara b, A'yan (d, 150767), Zurira was his title,
A'yan, his father, was u slave from Byzantium and belonged to a person from the
Banii Shaybin, His master taught him the Quran and then freed him and offered 1o
accept him as one of his fumily. But A'yan preferred to reman his friend. Zurara
had many sons and brothers, who formed the large and well-known family of the
Bana Zurara. They were all reporters of several traditions and the authors of
various ongmal works and compilations. Zurara reported from the forth, fifth,
and sixth Imams, Najashi, another ITmamite compiler of o hiographical dictionary,
sums up his note on Zotira: “he was a reciter |of the Our'an], a jurist, a theologian,
apoet, and & man of letters, In him were combined excellence of character, picty,
and truthfulness in what he reported " Kashshi, another biographer, mentions a
tradition reported on the authority of the sixth Imam, who said: “Had it not been
tor Zurara, | think the traditions of my father would haye disappeared.”™ With all
these good seports ahout him, there are accounts showing that Zuréra, on some
important issues, had contradicted al-Sadig, having reported something different
on the authority of the lifth Imam, al-Bagir

Befare | embark on a discussion about the relationship between Zuraria and
Imam al-Sadiq, it is important to treat the subject of authentication (tawthig) of
transmitted sciences (mangdlut) in the Imamite legal system, which depended on
the authentication of the rifal, the transmitters of these sciences. This subject has a
hearing on our understanding of the relationship between the Imam and his close
associates, and between the “ancient™ and “modern” rijal of the Imamiyya,

Rijal like Zurdra and Muhammad b, Muslim have been regarded as the pillars
of the Imamite religious system. Accordingly, any report that might tarnish their
reputation as thoroughly reliable transmitters of Imamite teachings has been re-
garded cither “unreliable” or “weak."” In this authentication of the prominent rijdl
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can be discerned the Imamite beliel regarding the religious guidance coming from
religious authorities who cannot commit any error or act of inadvertance that would
affect the authoritativeness of what they transmit. Although such religious authori-
ties, who formed legitimate members of the “apostolic line of succession.” were the
Prophet and the Imams only, at times their qualifications were extended 1o the rijal,
for them to become functional imams and, hence, the paradigmatic precedent for
religious life during the occultation. As we shall see in chapter 4. this is most
evident in discussion about the qualifications of a jurist who can assume the wildyar
al-hutkm (the authority to administer justice). But fet us turn our attention to the
authentication of the rijal and the problems some reports in the rijdl books raise
about persons like Zurdra,

In Imamite Shifism several methods of authentication of transmitted sciences
have been recognized from the early days, One of the most basic methods has been
to investigate whether one of the ma'simin (the infallible personages—i.e., the
Praphet or the Imams) has left any objective documentation in the form of a clear
text (nass) to the effect that a certain transmitted report is related on their author-
ity. This was. by far, the most difficult process of authentication because of the fact
of attribution of falsehood to the Imams and interpolation in their commumcation,
as discussed above in relation to ghuliww (extremism) in Shi'ism. In an important
directive given to Hisham b, al-Hakam, al-Sadiq is reported 1o have referred to this
latter problem. He instructed Hisham, saying:

“Dio nol decept any communicution as being from us unless it conforms with the
Ouran and the Sunna [of the Prophet] and with what has been ascertamed as

being our utterances. . . . Do nol accept something as being from us which is
against our Lord and the Sunna of our Prophet, Assuredly, when we relate
anything we cither say: “God said thus , . " or “the Prophet said thus. . Ra

Consequently, an investigation would take a researcher through critical exami-
nation of the text of the communication, so as to verify its authenticity in the light of
historical and exegetical literature. At this point. biographical dictionaries provide
material that is valuable for hoth historical as well as exegetical analysis. Study of
these dictionaries has given rise to the religious science known as “ilm af-rijal. “lm
al-rijal deals with the study of transmitters (al-ruwar) who figure in the chains of
transmission (isnad) appended to hadith reports in order to ascertain thei chronol-
ogy and reliability in what they transmit. This study has received much attention in
Imami Shiism because of its preoccupation with the question of leadership. In
normative jurisprudence only @ precedent that can be traced to its revelational
source—that is, the Prophet and the Imams—has been regarded as a valid basis for
a judicial decision. In other words. the authority of a precedent is dependant upon
its being ascertained as part of the “apostolic succession™ without which it cannot be
used as evidence to deductively infer a ruling. Consequently, ‘ilm al-rijal can be
regarded as the branch of juridical sciences that scrutinizes the transmitter's status
in “apostolic suceession” in order to admit his or hier precedent as authoritative,
(Women were also included in the rijdl, because of the precedent set by the inclu-
sion of Fatima, the daughter of the Prophet, in “apostolic succession” in Shi'ism. )
This precedent is in the form of a tradition narrating the Prophetic paradigm. T
al-rijal, then, eritically studies information about prominent transmitters, rijal, in
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order to determine the level of authenticity of an informant, which directly affected
the authenticity of a tradition reported by that person. Biographical information on
all informants of a tradition s studied to gain insight into their character and to
ascertain therr moral probity and religious standing in order for them to be declared
thiga (rehiable), or da'tf (weak), or maphal (unknown ), or kadfueb (liar), and so on.
It was on the basis of such examination that a hadith report was classilied as sahih
{authentic). muwaththag (rehable), hasan (Laorly reliable), da'ff (weak}, and so on.
Hence, the result of the imvestugations i "t al-ripal was of great consequence for
the religious practice of the Muslim commumuty. ™

To indicate the way in which a transmitter was authenticated, Kashshi in his
Biographical note on hmran b "Abd Allah al-Chuommi mentions two reports in which
Imam al-Sadig praises Tmyin and prays for him and his descendants “ This commu-
mication from the infallible Imam establishes the rehability of "Imrdan in regard 1o
what he reports, However, on carelul examination of the chain ol transmission
appended 1o the two reports, one discovers that the ivmid is defective because it
imcludes “some |unknown| persons from Kila™ (a breach in continuity of “apostolic
suceession” ) whose reliability it is impossible to establish, As o result, what has
been transmitted by tmran b, "Abd Allah on the authony of al-Sadig cannot
constitute a valid basis for (s inclusion as o precedent.

In lmami Shiiism from the time of the “ancient” (af-mutagaddimiin) jurists
{fourth/tenth century), the use of transmitied sciences by narrators whaose reliahility
could not be established in the rigad works was problematic. Reliance on such
informanon, when necessary, was regarded as having been derived from “biographi-
cal suppositions” {al-zunin al-rijaliyya). No legal judgment could become binding if
derved from this kind of supposition. It s usually mamtamed that i Imamite
jutisprudence, af-"agl (ressaning) plays a dominant role i the form of igihad (inde-
pendent reasoning of a jurist), However, even in fjtthdd, as we shall see in more
detail in chapter 4, its role is limited to the establishing of the intrinsicality
(muelazama) of a ruling derived on the authority of revelation (af-sam’) 1o that
derived on the authority of reasoning (ef-'agl), For instance, through (iihad, reason-
ing should be able to establish the intrinsicality between the prohibition regarding
Fasting on two particular days of festival (those following the fasting month of
Ramadan and during the hajy) (already established in revelation) and the reason
hehind this prohibition, Conseguently, i Imamite jurisprudence, in order to derive
a ruling in the Shari'a, in most cases there is no other source than the hadith reports
related on the authority of the Prophet and the Imams—the ma'simin. These
reports, hefore they can be used as a piece of evidence to support a legal ruling,
have to be authenticated by a study of the chains of transmission, 11 is not without
cause that one of the fundamental requirements for Imamite jurists is that they
should thoroughly equip themselves with a knowledge of “ilm al-rijal, rather than
with al-mantig (logic), as one might expect in the exercise of (jtihad ¥

Sometimes the problem of a transmitter's rehiability was resolved by authenti-
cating statements provided by early, eminent Imamite jurists. Their statements
aboul the absolute or relative reliatality and trustworthiness of transmitters in what
they transmitied and what was recorded in the works of other eminent scholars,
such as Thn Babuya (d. 381/991), Mufid (d. 414/1023), Najashi {d. 450/1059), Tasi
(d. 460/1067), and others of their stature, were regarded as authenticating state-
ments, valid in denving legal decisions. This inclusion: of Imamite jurists in the
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authentication process was an inevitable consequence of the end of the manifest
Imamate, followed by the occultation of the last Imam, They, in fact, became part
of the religious authority affording the necessary continuity in the “apostolic succes-
sion” that, theoretically, at least, was admissible only in the Imamate.

It is safe to assume that the authentication provided by the “ancient” jurists, on
which most of the subsequent resecarch was based, remained the standard on the
thorough or relative reliability of the rijal and their transmission. | will return to the
rijal works and their function in Imamite religious learning once again in chapter 2.
Of these “ancient” jurists, Tisi appears to be the most frequently cited authority in
the ijazas (permissions) that were given to disseminate the transmitted sciences.
The fact is that Tast’s works form a link between the carly authors of wsil (funda-
mental) works—which consisted only of those traditions that had been heard di
rectly from the lmams and had become sources for the four major compilations of
the Imamite traditions*—and the later transmitters. Hence, for the latter group, m
most cases, there was no other way of authenticating transmitters for their transmit-
ted information exeept through an investigation of Tasi's works and the application
of personal, independent judgment (fjrifrdd) and insight. This observation is cor
raborated by the fact that in the case of Kashshi's findings—the earliest and princi-
pal work in this discipline and the one thal contains the controversial material on
eminent associates of the Imams like Zurara and Muhammad b, Muslim—the
original work has not been preserved except in the abridged version by st
Consequently, any refercnce to Kashshi in the wnitings of post-Tast Imamites was
based on this abndgement.

Kashshi's original work was entitled Kitdh ma'rifar al-nagilin "an al-a’immar al
sadigin (Information on those who reported on the authority of the truthful Imams ).
The abridged version of this work, entitled Ikhiriyar ma'rifar al-rifil (Seleet informa-
tion on the rijaf), includes carly contradictory narratives about the close associates of
the Imams during the formative period of Shia thought (second/seventh—third/eight
centuries). Kashshi's inclusion of this material and Tusi's allowing it to be made part
of the abridgement indicate that the appraisal of the associates of the Imams was not
constrained by the usual concern among religious minorities 1o provide ideologically
acceptable accounts of their early, prominent personages. 1t was this kind of informa-
tion that led to the criticism of Kashshi's uncritical methodology by Tasi’s contempo-
rary, Najashi, who considered Kashshi's Rijaf informative but full of errors caused by
incorporation of material related by “weak™ transmitters (al-du'afd’y »

This digression was necessary to appreciate Kashshi's Rijal in delineating the
relationship between Zurdra and Imam al-Sadig. As was said earlier, Kashshi
recounts traditions showing that, although Zurira was held in high estcem, he also
maintained different views on some important issues and contradicted al-Sadig by
documenting these views on the authority of al-8adiq’s lather, the fifth Imam, al-
Bagir. Zurira had an eminent position as a teacher among the disciples of al-Bagir
and al-Sadig. This is acknowledged by a close associate of al-5adig by the namce of
Jumayl al-Darraj, who was also a prominent transmitter of hadith and a teacher. He
said, “In the presence of Zurara we were like children around a teacher in the
kuttab (elementary school for the study of the Qurian).™

These disparaging traditions in Kashshi about Zurira, however, did not pre-
vent him from being authenticated as a thoroughly reliable transmitter of lmamite
truditions. As a matter of fact, he is among those few associates who are included n
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the whl al-ypma’ —that s, those who had participated wath the infallible Imam in
reaching a fegally authontative consensus . In later davs, as we shall see in chapter
2. the process of authentication of rijgal hnked contemporaneous Imamite leaders—
for example. the Avat Allah—to the ald al-ijma’. In a sense, then, the well-
suthenticated jurist wis also an dmaer, recognized by the will of the Tmamite com-
muimity Zurdra was olso acknowledged as the most renowned fagili (jurist) among
the close assocrates of the Imams: Hhs Tegal opimons, cited on the authority of al-
Bagir, were regarded as authentic and even binding. Both Zurira and al-Sadig had
remained al-Bigir's disciples and as such Zurara’s transmission of al-Bagir's opin-
foms wis considered o be s authoritative as al-Sadig’s relating of the same. How-
ever, for al-Sidig. as Kashshi reports, on some accasion 11 was necessary o remind
Furara of the difference between his own guthonty as the bmam of the Shita and
durdra’s posinon, no matter how eminent, as the close associite of the ITmam. This
pomt s explicitly made g long tradition reported by Kashshi in which al-Sadig
senta messape to Zurari through the Gatter's son, "Abd Aldlih, Al-Sadig said,

Chive vour father [Zorama | my regards and tell him [ihis]: 1 ind Gaolts in yen [0
Zoriru| so as to defend vou Trom my direction [Because sy finding faulls in vou
will endear vou to your encmics| Assurcdly, the people |in general| and the
oncmies [in parooolar | hosten [t scek ow | amyone whom we hove taken as an
associte und whose position we have praised. [They do thes| sooas to harm
anyone whom we love and we have taken as an ossociate, |Moreover| people
repreoacl sueh o person beciuse af our love for him, and see it appropriate o
Farrm b and esen kil lim, [0 the other hand| they prase all those with whom
wie Dl falt, Thus, we eraticize vou Beciuse vou are o person who his attained
fime hecuuse of [your relationship with | us and your devostion o s, 1n the eyes
of the people you are [or this reasen blameworthy, and nol deserving praise,
hecause of your love and devotion for us. Henee, T desired that 1shoukd find
fuult with you 1n order for them te prajse vour guthorty in religion. i spee of
[y enticism of | your sharteoming and pmperfection, We arcin this way repel-
hing ther esil fram you, [What we are doing In your ease resembles that which s
reveled in the Ou'an i the story ol Moses and BEzei ] 1 s as God has said in
the O ans = As for the shep, it belonged (o poor people working on the sea, and
P wished 1o marat, for there wis o king bebmed them who was taking every (good §
ship by force”™ (1879 Thiv i the revelation from God, 1 solemnly declare that
the ship was marred in order for it i be seved from the king. This was in no way
ey destroy it with His aid. Incdeed, the ship wis perfect gad it wis not easy (o
swallow the fault in it Prasse be to God. Do understand this allegory |as | have
explained it 1o you]. and may God have mercy on you, Tor you are to me, hy
Cind. the most beloved of the people. And | love my father's [ul-Bagir's| associ-
ales, hving or dead. Surely, you are the most excellent af the ships in this deep,
exuberant ocean, HBat behind vou is an oppressive. usurping ruler watching the
passing of every solid ship which passes throwgh the ogean of goidance fi.e., the
Imam| in arder to seiee it by lorce and then take illegal prssession of it and its
ciecupants, God's mercy be on you while you live and Hlis merey and pleasure be
on you when you die. Your sons, al-Hasan and al-Husayn, have hbroaght your
letter 1o me. And may God protect them both. Do not let things that my {athér
ar 1 have ordered [you 1o do] annoy you, And Abd Basir [al-Muradi] came to
you fand reported to you | against what we had instructed him to do. By God, we
hive not ordered you or lnm 1o do anything that was not within our and your




The Depuivship of the Shitite Imams 47

ability 1o shoulder. For all that [we have asked vou to carry out| we possess
ordinances (raxerd) and explananons, in accordance with the truth. f we are
allowed, we will indeed teach vou that the truth is in what we have commanded
you to do. So return the authority 1o us and hand 1t over o us mtact; and then
wail for our injunctions and be satistied with them. The one who scatters vou
[like a shepherd does in order to save his flock] is your protector [1.e., the
Imam], toward whom God attracts His creatures. Fle is more knowledgeable
about the wellare of his flock in that which is corrupt in theicaffair, 10 he wished,
he could differennate berween them so that vou are lorsaken, then bring them
together so that you are profected (rom their wickedness amd the fear of then
enmily in [the performance of] actions permitted by God, From such o person
will peace and deliverance come to vou. It is your obligation o submit and refer
to us and await [the realization of] our and your matter and our and youor
deliverunce. Even when our Q& im rises and our spokeésman speaks and com-
mences the Lcachjng of the Qurtan and the ordinances of religion, the mjunctions
and the obligations as God revealed them upon Muhammad (peace be upon Jim
and his progeny), that day those who are with deep msights (ahl al-basd’ir)
among you will begin (o object [to s teachings|. This [obection] will be an
outright disavowal 4"

The report indicates that al-5adiq was faced with a grave problem of limiting
the authority of the ruwdr in the elucidation of religious precepts. Further evidence
of this situation is provided in al-Sadig’s disavowal of tradittons reported on the
authority of his father by Zurara, who was probably challenging the Tmam’s author-
ity in this matter. When al-Sadig heard something communicated on s father’s
authority by Zurira. something in contradiction with what he had related, al-Sadig
would frequently say that what had been communicated was “neither my father’s
religion nor mine. ™7

In some instances, as reported by Kashshi, Zurira was in direct opposition to
the views expressed by al-Sadiq, as related in the following incident. On one occa-
sion Zurira came to al-Sidig and related to him what al-Takam b, "Utayba (d. 113
or 114/731 or 732), had reported on the authority of al-Biagir, Al-Hakam, according
to Kashshi. was a Murji'ite jurist who used to relate traditions on the authority of al-
Bigir. However, his reporting was not accorate and, adds Kashshi, al-Hakam ased
to give opinions on legal matters in contradiction to the opimon of the Tmams.

Najashi recounts an occasion when there arose a difference of opinion among
the associates of Imam al-Bagir, who asked his son o bring out a notebook on
hadith written by "Ali b. Abi Talib to show it to al-Hakam b. "Utayba. Furthermore,
he had been Zuriira and his brother's teacher before the tradition reégarding true
knowledpe (“true knowledge . . . could be acquired only [rom the afl al-bayt [the
Imams]™) was reported to them,

It is in the context of this biographical information on al-Hakam that the
following discussion about what al-Hakam had related on the authority of al-Bagir
becomes comprehensible. Al-Hakam, according to Zurira, had heard Imam al-
Bigir relate the hadith about the evening prayer (af-maghrib) which was to be
perflormed before reaching al-Muzdalifa, during the annual pilgrimage (hajpj). This
ruling is contrary to the generally held opinion about the evening prayer which has
to be performed in al-Muzdalita, Al-5adig teld Zurara: “1 pondered about this
hadith. My father has never said this. Al-Hakam has falsely attributed it to him "
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Zuriari left the presence of the Imam, saying to himself: "1 have not seen al-Hukam
attributing falsehood to his tuther [al-Bagir]. "

On another oceasion, Zivid bo Abi Hilal, an associate of the Imam from Kifa,
went o dl-Sadig in Medina and recounted what he had heard on the authority of
Zurara regarding the question of iseird’a (human capacity 1o perform an act), so as
to seek confirmation from the Imam as to its being his opinion. The Imam denied
the explanation offered by Zurira as being his own and cursed him for spreading
distorted views Zivad asked the ITmam's permission W inform Zurira about this,
which the Tam gave. On his returm 1o Kafi, Ziyid went to visit Zurina and related
to him the Tmam’s apinion on isind @, without mentioning the curse. Hearing this,
Zurara said: “Indeed he has presented 1o me [his definition of| istid'a, whereas he
mimselt does not know. This master of vours (e, the Imam) doces not have insight
into the specch of the vijal (the eminent transmitters of the teachings of the
Imaimsy, ™

The imphcations of these reports in Kashshi are of great consequence, On the
ane hand. they show that disciples like Zurara, because of their close association
with the Imams and their statements regarding the eminent position of the rifal,
were looked upon by the Shite as representatives of the Imams in Medina, who
could mnlorm them of the authoritatively binding opinion of the lmam on a given
problem, whether legal or theological: on the other hand, Zurara’s comment about
the insight of the Imam cxplicitly shows that the associates, who were in close
contact with more than one Imam, found themselves in the sensitive position of
having ta verify the authenticity of the Imams’ ulterances. Furthermore, the func-
tion of gmding the adherents of the lmams in religious matters, especially in Kota,
was becoming even more central due to the systematization of the sourees of the
[ aw, at somewhat the same time. As a matter of fact, Zurara and Muhammad b.
Muslim al-Thagafi, according to Kashshi, used to hold discussion on some Jegal as
well as theological issues with Abi Hanifa, the founder of the (Sunni) Hanafi
school of law, "/ '

11 was also in such an intellectual environment in Kiifa that Zurira, probably
under the influence of Abo Hanifa's endorsement of the use of al-ra’y, “opinion”
(in the particular meaning of “sound, considered opinion,” as a source of Islamic
Law), began to grve precedence to it over dthar (tradition). At one time Zurira was
asked about a legal matter. He gave his answer, whercupon he was dasked if his
reply wis based on alra'y or al-riwdya (the tradition from the Tmam). Zurira
cxplamed how he had derived his decision, and then added: “Is not the one who
derives his decision on the busis of al-ra’y better than the master of dthar {(tradition)
|who accepts them uncritically]?"

Statements like this have raised quesiions about the reliability of Kashshi's
Rijal, especially among later Imamite junists. who have regarded such statements as
hased on “weak” transmission, which should not have been included by Tasiin the
abridged verston of the Rija@l The implications of the statement regarding the
superiority of the ra'y over athar beeomes obvious if we bear in mind the Imamite
worldview that orients the faithful toward the Imam of the age, who is the sole
source of dthdr, the authoritative religious tradition, not ra'y, however sound that
“opinion” might be, This reliance on intellectual capability, as we shall see in
chapter 4. would give rise to the authority of jurists who would assume the role of
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functional imams and would exert their independent reasoning (ijtihad) in the
comprehension of dthar,

However, the Imams were still alive and the delegation of their jundical author-
ity to their early associates was, at the most, partial. This is substantiated by
occasional refutation of Zurdra's transmission of al-Bagir's teachings by the Imam
al-Sadig. who was informed about conflicting statements made by Zurara in Trag.
Zurara's influence there was immeasurable and al-Sadig's refutation of him was
doubted by some. Zurara’s nephew had once asked the Imam if it was true that he
had disavowed Zurira. The Imam replied that he had not disavowed him: but in
order to silence those who visited him and reported on his authority something that
was confrary to fact, he would say: “1 disclaim to God the one [not necessarily
Zurira, who might be innocent of what they ascribed to him| who says thus, ™

It is plausible that persons like Zurdra symbolized the growing authority of the
transmitters of the teachings of the Imams. the so-called ripdl, who had the advan-
tage of learning from several Imams and, in fact, in some cases, like that of Zurara,
were senior in age to the living Imam, an additional factor, it seems, in their
growing influence and prestige, Morcover, one should also mention the bayt al-
zurira—that is, the Zurira clan—whose members were prominent traditionists,
theologians. and jurists, and who, evidently, added to Zurdra’s prestige as the
leader of the Imamites in Kifa. Humran, “Abd al-Malik, Bukayr, and "Abd al-
Rahman were his brothers. They were regarded as being loyal to the Imams al-
Baqgir and al-Sadiq. All of them died during the lifetime of al-Sadiq, whereas
Zurara lived until the time of Masd al-Kazim.™ Zurira's severals sons were dlso
among the rifgl. They reported traditions from al-5adig and s successors.™

Muhammad b. Muslim al-Thaqgafi: The Kafa Deputy of the Imam

A caretul evaluation of another contemporary of Zuridra and prominent disciple of
al-Bagir and al-Sadig—namely. Muhammad b. Muslim al-Thaqafi al-Kalv (d. 150/
T67-68)—further substantiates the contention that it was the role of rijdl, as the
jurists of the Shi'a and the deputies of the Imam in their juridical authority, that
gave them enormous power in administéring the social as well as the religious
structure of the Shia community in places where the Imams were not physically
present. This development of the power of the jurists in Shitsm at this time must be
regarded as the beginning of the gradual and lengthy process that evolved more
fully in the period subsequent to the Imamates of al-Bagir and al-Sadiq, when their
successors were even less accessible to their followers, With the occultation of the
last Imam, as we shall see, the jurists became the sole leaders of the Shita, and their
guardians in all matters affecting their lives,

We have seen above how Thagall was indirectly appointed by al-Sadig as his
personal representative in Kiifa, to whom the Shi'ites could refer in matters pertain-
ing to religion. This appointment had become necessary because "Abd Allah b. Abi
Ya'fur and others like him were unable to reach the Imam's presence at all times,
and were not equipped with sufficient knowledge 1o provide guidance to those who
needed it in legal matters. Thagafi, along with Zurira and other highly esteemed
associates ol the lmam, had become a leader in Kifa, which is attested by al-Sadiq’s
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warning that those who became leaders (af-mutara’isirn) in ther religion would be
destrayed, and among these he enumerated Zurdra, Burayd al-Tjli, Thagafi, and
Tsmia Tl al-Jufi

Thugali had spent four vears in Medinag with al-Bagir and had transmitted
thirty thousend hadich reports from this Imam alone. His status as the traditionist
und jurist of the Shifites was recognized even by Abid Huanifu, who dared not
chillenge his legal opinions based on the utterances of the Imams al-Bigir and ul-
Sidig. Anncident s related of 3 woman who came o Thagali, in the middle of the
night, to seck a miling on a problem. The problem was set oul by the woman as
[ollows:

She said, "My newly marred daughier was pregnant. She died when she was in
fabwr. Bt the child s meving in herwomb, Whal should be dope?™

Al Thigulic =0 you. God's stave-giel, one duy Tasked o similar guestion of
Mubammad B AL bal-d lusayn [al-Bagir]. and he roded that the womb of the
clead woman should be torm open ind the child should be taken out. 5o you too
shonild follow this ruling and do the same. ™ Al-Thagah then added, “0) you,
Coond's shavespord. Lam o man who lives i seclusion Jand nobody knows me], Whe
referred you taome!”

The woman replied, “May God have merey on youw | had gone (o ask this
profiem of Abu Hanifa, the one who employs al-ra'y fin legal matters]. But he
st b did not know anything about this problem and he told me. "Cooand ask
Muhammad b Muslim al-Thagafi, He will inform vou abaut the ruling i this
matter. When hie gives vou the raling, come Back to me and tell me what he has
sapel.” ™

The fallowing day Thagafi went to the mosgue and heard Abu Hanita asking
the same guestion of his disciples. Thagafi cleared his throat from where he was
sitting. Apparently, this wis meant 1o be a warning 10 Abo Hanifa not to attribute
the answer he had heard from the woman 1o himself, because Abd Hanifa is
T._']'l.r'lrlul tor have told me: “May God forgive you, Leave us dlone so that we can
live In peace. "™

The above inadent, whether factual or contrived, shows that even adversaries
of the Shi'a, like Abi Hanifa, are beheved to have held the disciples of the Imam in
high esteem because of therr grounding in the knowledge of the suana of the ahl al-
havt and legal opinions derived therefrom. However, like Zurara, Thagafi was also
reported to have enraged al-Sadig by guoting some contradictory opinions in regard
to doctninal matters. Al-Mufaddal b, "Umar is reported to have heard al-Sadig
cursing Thaqafi for having maintained a corrupt view concerning God's knowledge.
He had said that God did not know a thing until it came into existence. This became
the cause for al-Sadig's curse ™ Nevertheless, Thagafi does not appear to huve
disputed al-Sadig on legal issues, nor does he seem to have contradicted this Imam’s
apinions by citing varants of reports on the authority of al-Bigir. From al-Sadig he
had trapsmitted some sixtecn thouwsand hadfth reports, ™

The Imam had shown great confidence in Thagali when at one point he came
to his defense against the gddi of Kafa, Ihn Abi Layla (d. 148/765), a contemporary
of Aba Hanifs. Al-Sadiq was informed that Ibn Abi Layld had refused to accept
Thagafi as a witness, probably due to his Shiism. The Imam immediately sent him a
message of protest, asking how could he reject the witness borne by someone like
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Thagafi who knew the injunctions of God better than he did, and who knew the
surinig of the Prophet better than he did.™

In all likelihood, it was because of this confidence in his disciple that the Imam
referred Thagafi to Ibn Abi Ya'for when the latter came with a request for guidance
on behalf of the adherents of the Imam in Kufa. Kuofa, the center of the Shita
movement from the early days of the caliphate, was also important politically,
economically, and intellectually in the eastern sector of Islamic lands. The Shia in
Kifa had looked upon the Imams in Medina to provide religious leadership through
the appointment of deputies. This kind of leadership, as noted above, had evolved
in the reorientation of the Shi'a toward political acquiescence in the face of frequent
failure of Shi'a leaders to establish their political power. Consequently, Thaqafi's
appointment had a twofold purpose; first, it was to guide the Shi'a in its religious
life: secondly, it was to maintain a peacelul relationship with the Muslim commu-
nity at large, so as to provide a necessary continuity in the teachings of the Imams
from Medina. However, after al-Sadig’s death in 148765, Medina as the intellec-
tual center was weakened by the "Abbasid caliphs who, realizing the potential
challenge to their authority from that direction, kept all the succeeding Tmams
incarcerated or under strict surveillance in their own capital in Irag. However, it 1s
important to bear in mind that the "Abbdsid weakening of Medina’s influence wis
not, of course, aimed at the Shi'a only. It was part of a much larger policy, discus-
sion of which 1s beyond the scope of the present work.

Decentralization of Shi'ite Religious Authority and the rijal
under the Successors of al-Sadiq (second/eighth—third/ninth Century)

The death of Imam al-Sadig in the year 148/765 marked the beginning of the
decentralization of Shi'ite religious authority. On examining the sources on Islamic
sects and their subdivisions, it becomes evident that under the Imamate of al-Sadig
the Shi'T community had attained an ideological unity. Even when some of the Shi'i
had followed other “Alid leaders for a time. they had ultimately reverted o the
acknowledgment of al-Sadiq’s Imamate. It 1s plausible that it was due to the astute
leadership of the Imam al-Sadig that the Shi't community during this period was
saved from further factionalism under the leadership of some of the extremist rijal
like Abii al-Khattab, Although the Khattibiyya (followers of Abd al-Khattab) and
other extremist groups (e.g., the Mughiriyva, Mubfrakiyya, and s on) were sup-
pressed mercilessly by the newly established "Abbésid povernment, fully aware of
their destabilizing messianic aspirations, they reemerged following the death of al-
Sidig. But this time, instead of following one of the close associates of the Imam,
no less than three sons of al-Sadig were proclaimed as Imams by ditferent groups,
Most of the extremist groups, including the followers of Abao al-Khattab, acknowl-
edped the Imamate of Ismatl b, Jafar al-8adig, who had predeceased his father.
This faction was known as the lsma‘iliyya.
Some Shi‘ites had acknowledged "Abd Alliih, the eldest of the surviving sons
of al-8idig as the Imam, and this group was known as the Fathiyya. after "Abd
Allah's surname aftafr al-ra’s (broad-headed) or aftah al-rijlayn (broad-footed).
The Fathiyya were more numerous than the Ismiiliyya, especially in Kifa where
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they had the leadership of some of the rii@l, notably "Ali b, al-Tihi al-Khazziz and
uthers among the Band al-Zubayr and Band al-Fadal*' In the development:of
these Shii factions after the death of al-Siadiy, the diseiples of the lmam had acted
as the mssionanes of new subdwvisions and had paved the way for the acknowledg-
ment of their respective leaders. However, the majonty of the Shi'a acknowledged
the younger son of al-Sadig, Musa al-Kazim, as the lmam. It s significant that the
rijai—the transmitters of the Imam’s knowledge—were largely responsible for
bringing ahout the acclamaton of the lmam al-Kazim as the only true successor of
al-Sadig. Among prominent leaders (shuyvickh ) mentioned by Mufid, the Tmamite
historan, are the jurists and the loyal and trusted associates of ul-Sadiy, such as
al-Mufaddal b "Umar, Muadh b Kathir, "Abd al-Rubman b, al-Hajjaj and many
other teaditionists who were e clear the way for the designation of al-Kazim .= 11
wias probubly from this time onward that the close associates of the Imams were
destined 1o play o cructal role in the acknowledgment of the ITmam of the Age
Caghib al-amr), becanse after al-Sadig's Imamate no Imam seems to have been
recognized as the single leaders of all the Shifites. Most of the time there appear to
hive been more than one contender for the Tmum's position, in the absence of
one centrally recopnized leader of the "Alids. Moreover, in certin cases, like tha
ol the nmth and tenth Imamite Tmams, who had become Imams at the age of eight
of nine, itowis the influental leadership of the rii@d that became istrumental in
the allegiance paid to them,

Kulayni's Kudh al-fupgo i bas al-Kafi deals with the designation of the twelve
Irmams as the leaders of the Mushims. Careful study of the twelve sections treating
the designation of the twelve Imams corroborates the fact that with the Imamate of
Misd al-Kazim. when the Imamate was contended for by more than one person, 1
wars necessary 1o document the claim to the ITmamate and record many more tradi-
tions, used as textual prool {al-clalil al-nagli), m support of the Imamate. Conse-
guently, in companson with the seetion on the designation of akBagir and al-Sadig
as Imams, which has three and ‘eight traditions, respectively, the section on the
Imimate of al-Kazim has sixteen traditions, and the content of these communica-
tions 18 vindicatory because of the claim by other sons of al-Sidig, The subseguent
scction on the Tmamate of “Al al-Rida alsao has sixteen traditions and is the longest
section dealing with this subjeet. On the other hand, the seetion on the appointment

of the tenth Imam, Al al-Hadi (d. 254/568), whose long Imamate, in the absence of

any other prominent "Ahid at thar time, was more widely acknowledged, has only
three traditions recorded as prool of his eligibibity for the Emameite.

The significance of these traditions dealing with the designation of the succes-
sors of @ deceased Imam—rtraditions transmitted by therr prominent disciples—can
he measured in the story of what happened after the death of al-Sadig, when
followers came to Medina to identfy the rightful successor of the dead Imam.
Hisham b Salim and other well-known associites of the Imam entered the resi-
dence of "Abd Allah. the cldest surviving son of al-Sadig. Many persons had gath-
ered there, assuming that he, as the eldest son, would be the Imam after his father,
Oine of the associates. in order to test his knowledge, asked him a question regard-
mg the amount of zakat (legal alms) that one was obliged 1o pay. 'Abd Allih replied
that it was five dirhams on two hundred—that is, two and a half percent. “How
about on one hundred?” asked the disciple. “It is two and a hall dirhams,” an-
swered "Abd Allah. The disaiples were surprised 1o hear that and declared that even

Al
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the Murji'ites, ostensibly followers of Abii Hanifa, who were known as ashab al-
ra’y, did not maintain such an opinion. ‘Abd Alldh confessed that he did not know
the opinion of the Murji'ites in this matter.

Hishéam b. Silim and his companions left "Abd Alldh in & state of disappoint-
ment, not knowing to whom to turn in Medina. At that moment an old man in the
street signaled him to follow him, Hisham became suspicious and asked his compan-
1ons to let him go alone with the old man who, as Hisham supposed, could have been
an "Abbasid spy wanting to find out who the next Imam of the ShTites would be so as
to get rid of him. Hisham followed him, fearing for his life. The old man led him 1o al-
Kazim’s house, where the old man left him to meet with al-Kazim. Hishim requested
permission to ask questions, as he did when he met with his lather, al-Sadig. Al-
Kazim granted him the permission and Hisham asked him several questions, to which
he received satisfactory answers, a proof that al-Kazim was in fact the Imam, He then
asked him why he had concealed the fact of his being the Imam, especially when his
father's adherents were in confusion on the matter of his rightful successor. Hisham
then sought permission to inform other associates about the rightiul Imamate of al-
Kazim. Although permitting him to do so, the Imam cautioned him to inform only
those who were loyal and sincere, and only after exacting a promise from them not to
publicize his Imamate, for his life was in danger. Hisham left the ITmam, rejoined his
companions, and explained to them how he had been guided to the rghtful Tmam.
They too came to the Imam and asked questions, whereupon it became evident to
them that he was the Imam. Afterward, they began to spread the news about al-
Kazim's Imamate and "Abd Allih was left with very few followers, all others having
acknowledeed the Imamate of al-Kazim »

The Imamate of Misa al-Kazim coincided with a turbulent period in the carly
"Abbasid dynasty. The carly caliphs of this line were oceupied with the internal
problem of establishing their authority, especially in the absence of well-defined
rules of succession, following the revolution based largely on the Shifi ideology,
which had actually brought them to power. This fact, in addition to socio-political
factors, was also the reason why they felt insecure in their claim to be the legitimate
successors of the Prophet, when there were "Alid leaders with far more numerous
followers who could and did challenge their claim to legitimacy, It was mainly
because of such a challenge lrom the direction of the Imams that the “Abhisid
caliphs adopted an inflexible and intolerant attitude toward them, especially follow-
ing the death of al-Sadig. Under these circumstances, the sole responsibility for
guiding the Shi'a was delegated 1o the close associates of the Imams.

An additional function carried out by these associates, and which is mentioned
more frequently from this time on, was the collection of the dfens, a tax intended
for pious purposes, particularly for descendants of the Prophet, to be administered
by the Imam.*™ The kfums was given to the Imams by their followers at different
times. In distant lands the agents of the Imams were responsible for collecting it and
bringing it to the Imams. The revenue from &fturms seems to have been a significant
source of income for the Imams, who were not, according to the law, entitled to
receive other forms ol benevolent charity, such as sadagdr (voluntary alms). 1t was
also a mark of their strength and that of their followers.

In his account of the Wigifiyya (those who had “stopped™ with the Imamate of
al-Kazim) and their notion of the messianism and occultation of al-Kazim, Kashshi
reparts that at the time when this Imam was imprisoned by the "Abbasid Hiron al-
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Rashid, an amount of thiny thousand dinars (or Ehyms hiad been deposited with his
two agents in Kuta One of these agents wis Hayyin al-Sirrdj. The two agents had
spent this maney in buying houses and trading. and had made a considerable profit,
When il Kazem died and the news reached them, they denmed his death and spread
the story that the Imam had not died, and could not die, because he was the
provmised Mahdio and he had disappeared It emerges from this story that the idea
of the oecultation ol al-Kiazim may possibly have been invented by those agents who
wanted 1o beneht from the material wealth that could have been elaimed by the
succecding lmam,

The Wagilite thesis that al-Kazim had not died and would return s the messi-
ame Imam to estabhsh justice on earth was i part the waork of some of the Imam’s
disciples in Kifa who were stressing carly messianic jntervention. On the other
hund. the Oat vy, who held that his son ‘Al al-Kida had succeeded al-Kazam,
were headed by disciples whoe postponed messianic activity o a future time. More-
aver. the Wagiliyya-Oat'ivya dispute during the Imamate of al-Kazim reflects the
mpaticnce of the Shitites at the delay in the establishment of "Ald role, and the way
in which some erminent disciples were enpgaged in the Wagifiyya-Oatiyya doetrinal
controversy regarding the Tmamate of the dead or the living “Alid leader. Similar
controversy on the Imamate occurred when the eleventh Tramite Imam, Hasan al-
Ackart. died in 2600873-74, and when Waqifivya-Oativya factions were formed
OMECE A Lhe former dented the death of the Imam (which carmed the i]l'lplil.‘[i-
tion that the mamate ended with g Askar ), whose relern as the messiamic Imam
wits o he awated, the latter upheld the succession of Last Imamite Imam, whi went
into accultation 1o return in the future. 11 s important 1o note that some close
wssociites and dgents of al- Askari contnibuted engrmously in giving recognition 1o
the Qat'ivya thesis about the succession of al-"Askari’s son as the twelfth and last
Lram

In this doctnnal dispute among the Shiftes, ot different times during the
imamate of al-Kazim or his suceessors, "Abbisid offigials did not remain neutral
They pave support to one or the other Shi'ite group, whichever served their purpose
of weakemng the “Alid leadership in Medina. The harsh treatment of the Imams by
the “Abbasids was another way of dealing with a possible challenge from the Shirite
leaders. Thus. for instance, al-Kazim spent most of his time in the "Abbasid prison in
Baghdad . where he was poisoned to death in 8000 Similarly, Hasan al-"Askari was
imprisoned for some time and then kept under surveillanee in Samarra, then the
"Abtisid capital. where he died in 873-74. The "Abbasids were aware of the signifi-
cant contribution of the ¢lose assaciates of the Imams, who were made their deputies
and were put in charge of the affairs of the Shi'a community when the Imams were for
the most part inaccessible 1o their followers, Some of these disciples had established &
relutionship with the caliphal court and the vizierate. Still others, like "Ali b, Yagtin
(d 1R2/TRU-90), & close associate of al-Kazim, held a high positon in the "Abbésid
administration and had an intimate relationship with the caliphs, The position and
prestige of some of these associates of the Imams in the imperial "Abbdsid govern-
ment was partly responsible tor the concentration of the Shiites in Baghdad, which,
under their leadership. became a very influential center in subsequent years, The last
Imams’ deputies, who had become the focus of the Shiites, were appointed from the
associates who lived in Baghdad. Thus. the eleventh Imam, al-"Askari, who was
imprisoned for some time and then kept under surveillance, appointed his trusted
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associate "Uthman al-"Amri as his personal representative, and he lived in the old
section of Baghdad where the Shiites were concentrated.

There was, however, a noticeable difference between the associates of the
early Imams, al-Bagir and al-Sadiq, who had lived during the tumultuous formative
period of the ShiT ideolgy, and the disciples of the last "Alid Tmams, who were faced
with the survival of that ideclogy under "Abbasid oppression, It was presumably this
epochal difference that was reflected in their respective roles as the disciples of the
Imams, The early associates became responsible for the moderation of extremist
elements among the Shi'a, just as the Imams themsclves were engaged in their
reorientation regarding the concept of the Imamate. The later associates predomi-
nated in upholding belief in the Imamate of the righttul person by insisting that the
establishment of the ideal rule was dependent upon the consolidation of the rightiul
Imam as the only legitimate authority (al-sultan al-adi) in the Islamic system of
sovernment. Because there were obstacles in the path of the lmam in assuming his
responsibility as the legitimate leader of the entire Muslim commumiy, 1T was the
duty of his Shi‘a, even in the absence of the Imam’s political rule, to uphold his
Imamate and remain alert at all times to respond when the Imam would require the
Shita to assist him in launching the revolution in order to establish the rule of justice
and equity. This is the notion of Islamic messianism-—that is, the idea of an Imam
who would come at the appropriate time in the [uture to fulfill his role as the ideal
Just Ruler in order to establish the just Islamic rule on earth, It was probably for
this reason that the deputyship of the last Imams, especially the twelfth Hidden
Imam. was not destined to terminate as long as the aspiration of the Shi'ites for the
establishment of just government remained alive during the occultation. This aspira-
tion was kept alive by these deputics, who upheld belief in the future coming of the
messianic Imam. This belief, in addition to the unfavorable historical circumstances
faced by the community, became a moderating force among the Twelver Shita
community. At least temporarily, it pestponed any political action, pending the
appearance of the Mahdi.

Following the death of the eleventh Imam in 8§74, the central organization of
the deputyship was the only way the last two Imams could foresee the continuation
of their teaching on the leadership of the community with all its implications in the
realm of religion and politics. The institution of the deputyship of the promincnt
rijil also prepared the ground for the eminent scholars of Twelver Shi'iam, the
fugahd® (mujtahids), to assume the religious leadership of the Shrites in the absence
of the manifest Imamate of the twelfth Imam. Such a leadership of the deputics
during the lifetime of the Imams, from the time of al-Sadig on, was implicit {except
when a person was actually deputized by the Imamy), but with the occurrence of the
occultation of the twelfth Imam it became explicit. During the early period of
occultation, called the Short Occultation, deputies were appointed by the Imam;
however., with the commencement of the Complete Oceultation in A.p. 941, direct
designation by the Imam was no longer possible. Nevertheless, indirect deputyship
ensured the survival of the Twelver school in the vicissitudes of the following
centuries. The guardianship of the nascent Twelver communily was assumed by
these indirect deputies who maintained that communily’s religious as well as social
structure during the formative period of Twelver Shiism in the tenthicleventh
century,

The Complete Occultation marked the end of the period designated in the
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Imamite wntings as the period of “special deputyship™ (al-nivibar al-khdssa) during
which the deputies who undertook the leadership of the community were believed
to have been directly designated by the Iman in occultation. During the Complete
Occultation. which 1s known as the penod of “general deputyship” (al-mivabar af-
dreria ), there were no dircetly appointed deputies of the Imam. The ruwdf or the
eipdl, as the transmtters of the Imam's teaching, were indirectly designated to
grsume the leadership of the community and perform the dutics of the special
agents of the Imam. without any single person officially holding the position of
deputyship, Tn other words, the whole community was made colleetively responsi-
Bie to pdmiimister ity religious affairs in the absence of the lmam, However, only
thewe who possessed “sound beliel™ {imdn sohift) and Usound knowledge™ (il
safih ) were qualified w o assume the role of “general deputyship” of the Tmam and
become the moditor between the Hidden Imam and his followers. The media-
torshiip of the general deputy during the Complete Oceultation and the funetion he
wirs reguired o perform were the logical conclusion of the development of the
leadership of the rif@l from the time of al-Sadig onward.

As discussed carlier in this chapter, the leadership of the il was 8 necessary
extension of helief in the continuous divine podance available to humankind
through the leadership of the Prophet and the “apostolic succession™ of the ITmams.
Consequently, the view thut the persons who were o act as the transmitters of the
Imarmite teachings were the qualificd eminent personages (rijal) was not based only
o an interpretation denved from the function of the rij@l during the carly history of
Twelver Shiism, and the instructuon of the twelfth Tmam to one of s Shita concern-
g the ruwdat who should be referred tooan future cases of difficulty in matters
pertaiping e religion. Rather, it was an intrinsic part of the Tmamite worldview,
which required the presence of the religions leader, the Just Ruler (al-sultan al-
ddil), 1o lead the community to the Islamic ideal. Sigmificantly, such a beliel way
not limited 1o Shifites only: even among the Sunnites the belief that *God will aid
Islam in every age through an Imam [in the sense of a “jurist”™ " was very strong, as
the Sunmi hooks on figh mdhcate . In one of the most important works on compari:
tive Sunni law, Hilvar af- ulomea [i ma'vifat madhahib af-fugaha’, the Shifi'ite Tegal
scholar, Sayfl al-1in Abi Bakr Muhammad b, Ahmad al-Shashi al-Qaftal (d. 507
1113}, begins his study with a Preface in which he asserts that the religion of God, i
every age, will be confirmed by an Imam who will tike the place of God's Prophet
and will protect Grod's laws, assist God's religion, and promulgate God's injunc-
tions. The Imam tor the Shafi’n junsts hke al-Qaifal was undoubtedly one of the
“rightly guided” caliphs. as long as that idealized caliphate lasted. However, in the
subsequent penod. the founders of the Sunni legal schools oceupied that position as
the exponents of the Prophetic precedent. and were accordingly proclaimed Imams
by Sunnt Mushms 47

In subsequent Imamite history, it is possible to indicate the extent of the power
of the transmitters as the “general” deputies of the twelfth Imam, especially in
works on Imamite jurisprudence, where attempts were made to specity the Kinds of
authority (wildva) the rijgl could assume in the absence of the Imam's all-
comprehensive authority (al-wilavar af- dmma). The reason for such attempts at
specifying the authority of the rigal was that, during the later phase of the Complete
Occultation, especially when the Imamite political authority was conceded by the
Buyid sultans, the general deputyship of the jurists gave rise to important guestions
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about the extent and the legality of assuming functions with theologico-political
implications, functions that in theory were confined to the Imam’s constitutional
authority.

In the prolongation of the occultation, there had evolved an opimion among
some prominent Imamite jurists that functions ol a constitutional pature-—such as
the forming of a government, declaring the jihdd on certain occasions, or convening
and leading the Friday service (salat al-jum’a}—could not be performed by anyone
except the Imam or the one appointed by him dircetly. Inasmuch as the jurists,
according to this opinion, were not directly appointed by the twellth Imam during
the Complete Occultation, such responsibilities could not be assumed by them. But
the jurists had remained the sole leaders of the Imamite community from the time
of the Imam’s occultation. Hence, when political authority of the professing
Imamite rulers was established, the question about the extent of the junsts’ leader-
ship was bound to arise, to accommodate a new contingency n the historcal
experience of the Imamite community, which had always seen in the jurists the
filling of the vacuum left by the occultation. There was no need [or such a discussion
in the period when there was no temporal authority of the kind provided by the
Biyids and later on by the Safavids. With the establishment of lmamite temporal
authority, the guestion that was bound to be treated by major Imamite jurists was
that of the nature of the Hidden Imam’s deputyship under given political circum-
stances and the extent of the authority of his “general” deputy. In the next chapter |
discuss the consolidation of the authority of the Imamite jurists as the leaders of the
Imamites, through the systematization of “sound knowledge” and “sound beliet.”
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The end of manifest Imamate with the twelfth Imam in the yvear a.p. K74 marked a
new phase in the religious as well as social history of the Twelver Shi't community.
I he concealment of the last Imam necessitated the assumption of the leadership of
the commumity by the promiment followers of the schoal, whee, inaddition, were the
repositones of Imamite learming, Thus, there were two factors that decided the
guestion of leadership among the Tmamiyya dunng the occultation: first, “sound
behel™ (iman sahih ) —that s, upholding the Imamate of the twelve Imamite Imams;
and. secondly “sound knowledge™ (Cifm sahif )—thit s, the learning acquired from
the abf al-bayvt, the Imams. As seen in the previous chapter, even in the case of the
carly associates during the lfetime of the Imams, before the ocoultation both these
factors had been held to be determinants of the sl in representing the Imams
among their adherents,

Through this “sound belief™ and “sound knowledge™ one can discern a kind of
continuity made possible by the fgsedds (chains of transmission) of transmitted
religious soiences (af-"wltim al-magliyya). The psychological reason for appending an
ismiad 1o a hadith report was to link & contemporary reporter to the past eminent
figure who gives the reported text reliability. In trunsmitted sciences (mandgaidr)
each link in the isnad is mdependent and dependent, because the requirement of
“sound belief” and “sound knowledge” applies to cach person mentioned in the
chain individually, und to all collectively. 1t was probably for this reason that,
before secepting any part of the transmitted science, it was felt necessary 1o estab-
lish & chain of rijil, who formed the links through which that part of the knowledge
hecame accessible. and to ascertain a continuity of the religious, reliable individuals
wha collectively ensured the authenticity of that knowledge.

There also is surely a deeper reason for insisting on this kind of continuity—
namely, the survival of the onginal ideology. In the intelleclual environment of
Medina, Kafi, or Baghdad, where the Imamite rifal could engage freely in discus-
stiin with their adversanes, there always remained the danger not only of compro-

bt
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mise but also of interpolation in the original teachings of the Imams, It is for this
reason that in Imamite jurisprudence only a few associates ol the early Imams were
accepted as forming a chain of persons whose consensus of opinion ((jma’) in legal
matters could be held lawfully binding.

There also seems to be a theological reason for insistence on the proper isndd
in the arena of transmitted religious sciences. The office of Imamate in Shi'ism was
established through the process of al-nass al-sarifi (explicit designation). | have
identified this process of legifimation of authority as “apostolic succession. ™ For any
individual to claim Imamate without a proper designation amounted to a false
claim. Hence, it was #sass that provided the Imamate with necessary legitimacy in
assuming the leadership of the umma. Moreover, nass was the only guarantee that
the Imam was infallible, for according to the theory of Imamate. only an infallible
Tmam could designate another infallible Imam. Asa result, rasy and ‘fverg (infallibil-
ity) were made interdependent to ensure the succession of the rightful Imam, In the
theory of Imamate, one can thus perceive the nass 1o be the chain (or more pre-
cisely, “chain of gold,” as described by "AlT al-Rida, the eighth Imamite Imam) that
links the Imams in “apostolic succession” to one another and to the actual source ol
divine authority, the Prophet. Without such a linkage in the Imamate, one cannot
comprehend the insistence of Imamite theologians that a believer must accept
cither all the twelve or none of the Imams, because it is a line of twelve Imams,
linked through the principle of mass for the assumption of the leadership of the
wmma, that guarantees preservation and protection of the Islamic message revealed
to the Prophet.

The isndd in a hadith report comprised a chain of transmitters who linked the
tradition to the actual source from which it was acquired, Such a linkage was
necessary in order to render the report sound. Furthermore, il created a sense of
continuity in the religious leadership, because the rijal had the confidence of the
Imams and, as noted in chapter 1, in certain cases, were properly designated as
their trustworthy representatives among their followers to disseminate their teach-
ings. However, their proper designation by the infallible Imams did not guarantee
their immunity from vitiation; rather, it established their reliability and their righ-
teousness. The latter trait of character is known as "addla in Imamite jurisprudence.
"Addla is a quality required of the ruwdat (the transmitters of the Tmams’ leachings),
in order to render their transmission “sound” (sahift), Consequently, isndd, like
nass, was the sanctified process that provided the rijal, who were also the ruwar,
with the required legitimacy in assuming the socio-religious leadership of the
Imamiyya. especially during the occultation. In the absence of a proper isnad, going
back to the original source of authority (the Imams), no Imamite jurist would have
been able to establish the authenticity of the substance of his teaching, or the place
he was occupying,

The meticulous study of the isndds, [rom the carly times, which is evident from
the number of works on rijal compiled in the tenth and eleveath centuries. substanti-
ates the point that isndds were not only considered keys 1o authentic knowledge,
they were also critical to authentic authority, fsndds carried important information
about the way a particular tradition was transmitted from person to person. giving
names of a chain of persons who received the tradition from cach other in sucees-
sion. More importantly, it gave some idea about who studied under whom and whao,
possibly, had permission to cite on the authority of whom. As we shall sec below, il
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was the knowledge combined with the source of that knowledge that gave a position
ol weght and nfuence 1o some of the prominent junsts and theologians of the
trnamite school o exercise ther duthonty in that community. These carly scholars
s themsches as Torming part of the isnad going back to the infallible lmams, and
were acknowledged as such by later Imamite scholars, who depended on their
exposiions and eluboration of the transmitted religious sciences, Moreover, as
noted i chapter | they became part of the authentication process of the transmit-
ted religious sciences and their authenticating statements resolved the problem of
trunsmmitters” rebabilivy mosome particalar cases,

The majorty of these eminent scholars, whether they belonged o the Baghdad
or Qumm schools of bmamite learmng, Tollowing the occultation of the twellth
Imaman acos 874 hved in Baghdad, where they produced their literary corpus and
also led the Tamire community there, Henee T will concentrate on their contribi-
ton tooivang final shape o the religious as well s the socio-political tradition of the
Imamivyin their capacity s community leaders,

Leadership of the Shi'ites in Baghdad

Much carhier than the Shon Oceultiation (A 874-941), Baphdad (more precisely,
ity Karkh guarter) was imhabited by the ald Shi'i familics of Kofa and was o center
of trade as well as of Shvism, Shile dactors from the carly diays of the foundation of
Haghdad had cither visited or resided i this capital of the “Abbisid caliphate, The
Shitites of Baghdad hpured prominently as the old mereantile class of Trag, who
wure dlsa partly responsible for the protection and patronage of a number of Shi'i
scholars. The Imamuie junists, who hved as a munoniy in the Sunmite circle and who
were faocd with challenges from within and without, had to deal with two magor
problems in the absence of the Tmam: lirst, organcang the transmitted sources ol
the Imarmite school in arder to svstematize the central doctrines, like the Imamate,
which were under attack, secondly, organizing the community 8o as W cnsure is
survival under the Sunnite dominance. Both these problemsy were (o engage the
ntellectnl as well as the social cnergies of the scholars. They were determined to
adjust and amend their views on certain issues in the light of the criticisms leveled
against them by therr adversaries, and to provide practical guidiance to their fellow
Imarmites,

However, the most immiediate issue facing the whole community was the gues-
tion ol the discontinuation of the Imamate. Although the last "Alid Imams had
prepared the Shintes for this future event, their mere physical presence, however
restricted and at times cut off by incarceration, made a difference to the minds of
therr foilowers. That ditference became evident when the dispute about the dep-
utyship of certain individuals was questioned by the Shitites. For the Shi'ites, in the
tradition of “apostohic suceession ™ that legitimized authority, it was of critical signifi-
cance that any individual exercising authonity o the commumty should have been
designated by the Imam himself. Such a designation, according to the ITmamites,
was possible during the Short Occultation, even though there were then more
ndividual Tmamites who falsely claimed 10 be agents of the twelfth Imam than st
other times in Imamite history. This fact, as has been fully discussed in my carlier
work on the twellth ITmam, probably prompted the discontinuation of the special
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deputyship of the Hidden Imam, which had provided the Shi'ites with the formida-
ble and astute leadership of some highly esteemed associates of the last Imams in
Baghdad.'

During the Complete Occultation, when the special deputyship was formally
terminated in 941 a.p., the question of the leadership of the community had o be
based on a criterion other than the Imam's designation of his deputy. It was at this
Juncture that remarkable importance was attached to the twofold requirement of
“sound belief” and “sound knowledge™ in any person who held a leading position in
the Imdmiyya community. Both these requirements were usually attested to by a
person’s teacher, with whom disciples spent most of their lifetime studying and
reading the transmitted sciences handed down from authority. In other words,
there was a sort of “hliving srad” established to ascertain a person’s trustworthiness,
sound belief and knowledge. going back to the authoritative source,

The permussion ({jdza) that was issued by the teacher to students to cite and
teach the transmitted sciences on his authority had a twofold purpose: first, it
fulfilled the necessary certification required to prove that the individuals had
“heard” the traditions from the source that they claimed to have known: and
secondly it established their own reliability in the eyes of the members of the
community who could then entrust them with community atfairs. including its
financial structure, which was based on the Khems—the Glth,

The khums tax (see Appendix), which must have been substantial in the mer-
chant quarter of the Karkh. was the main source of revenue for Shi'l leaders with
which to manage the affairs of the community. Tt was also a financial source inde-
pendent of state control, and as such it preserved the independence of Shi'ite
leaders from government control, although our sources do mention ShiT admimistrie
tive families (e.g., in the vizierate) that might have been paying kfiwms tax to these
ShiT leaders and who might have been exercising some sort of influence on them.
The finanaal independence of these leaders was also partly responsible for the
establishment of Shi'a centers of learning in the Karkh, then to the west Baghdad,
and elsewhere in lslamic lands, where great lmamite teachers like Shaykh al-Mulid,
Sharif al-Murtadd, and Shaykh al-Ta%ifa al-Tast taught on 4 regulur basis, Students,
who came from different places to learn under these great masters, were supported
financially by the khwms. 1t was from the center in Baghdad, and other such places
of Shi‘a learning in Najaf, Qumm, and Rayy, that the Imamites sought their leaders
during the Complete Occultation. Moreover. it was from these places as nuclei that
the community was organized under the leadership of the Imamite doctors who
became their guides and guardians in both religious and socio-political matters,

The guidance that was provided in political matters during this formative pe-
riod of Imamite history was, in fact, the culmination of the reorientation begun
during the Imamate of al-Sadig. As we shall see i the next chapter, on the Imamite
theory of political authority, it was precisely what was formulated during this pe-
riod, however indirectly, regarding the theologico-political role of the Imamite
jurist that was going to culminate in the all-comprehensive authonty (al-wildyat al-
“drma) of the jurist as al-sultin al-'adil (the Just Ruler) in the fulure,

Briefly stated, at this juncture, i1t is plausible that the occultation of the rwelfth
Imam was believed to be a temporary divine arrangement during its early period. It
was bound to end with the creation of the Islamic rule ol justice when the twelfth
Imam reappeared. As a corollary to this belief, accommadation with non-Imamite
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polineal puthonty was not particularly anomalows, for even the Imams had lved
under similar cireumstances. Whether af this time or in the subseguent periods
when Tmamite temporal authonty was inoeffect, Imamite doctors were not con-
strned o make any modification in Imamite: pohitical theory, As it appears in
works of theology and polineal punsprudence, it remained intact under their leader-
shipr. As o matter of fact, they became the protectors of Imamite political ideology
throughout postoccultation Tmamite listory. Nevertheless, it was at this time in
history that Tmamite seholars, under the listorical development of the temporal
suthonty of the Imamites, saw the possibility of the existence of al-sultdn al-"adif
fthe just authority ) whoowould role o dccordance with the Tmamile interpretation
ol shmie revelation, pending the return of the twellth Tmam, al-Mahali,

The Compilation and Composition
of “Sound Belief” (iman sahih)

Thie ehassial theary of the Trvmate assumed the umity of religious and political
authority under the properly designited Imams. However, reality reflected the
ghsence of pohitical authority an the Imams, The Imams, troubled by the role of the
sinful occupants of palitical power and sensing their inability 1o replace them,
worked toward the autonomy of the bmamate; st should not be conditional upon the
Imam's investiture as a political leader, as required, for instance, by the Zaydi
Imamate. This process of the separation of religious and political, although never
proclamed as such. was miplicd in many g statement of the Imams and was practi-
cally complete when the Tiam Ta'lar al-Sadig assamed the Tmamate i 11373 =32

Adter the termination of the manifest Imamate of the Twelve Tmams following
the occultation, Imuamite theologians disregarded the cleavage in their theoretical
pronouncements on the Imamate and, following the cxample of the Imams, kem
themselves unsullied By the injustice inherent in political power as such, Neverthe-
less, they oo continued to perpetuate the autonomy of the Imamites as a religious
community mdependent of the shifting political powers of the day, and secured the
acknowledgment of the religious authority of the Imams over the community with-
out requiring them to o assume polincal power, more particularly during the oc-
cultarion, Under these concrete and contrived circumstances, the power of the
Imam came to be measured i terms of s knowledge (al-dm), which he had
inherited from the Prophetic source, through the proper nass (designation ), Conse-
quently, in Imamite theology “power” in the sense of “authority,” having moral and
legal supremacy. with the right of enforcing obedience (mafrid al-ta'a), came to be
recognized in the lm, espeaially when the power to exercise control or commantd
over others remained in the hands of those who are trequently mentioned in our
sourees as instances of al-sodltdn al-p@'te (Lycannical or unjust ruler).

I shall discuss the question of the legitimacy of political authonty in the ab-
sence of rule by Imams in the next chapter. Here it is important (o bear in mind that
the Jeadership of the Imamite jurists, who did not fail to make good use of the
refatively safe and favarable period of the Shi'i Boyid rule in Baghdad (which was
never declared illegitimate |al-jdir) rule and which allowed them to refine the
imamite “dm ), provided crucial guidance on living peacefully as a religious commu-
mty, accepting the political domination of the Imamite ruler who would no longer
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harm the community’s essential concerns in a society with a Sunmi majority. It was
also during this period that systematic exposition and vindication of “sound behef™
was undertaken by these jurists to consolidate the Shi'T“power™ of ‘ilm.

The intellectual movement in ShiTsm (which was the result of practical 1ssues
concerning the authority of the Imam, his occultation, and so on, being debated by
Imamite and non-lmamite scholars in the tenth century) necessitated the compila-
tion of the transmitted sayings of the "Alid Imams. Thus, among the transmitted
sciences, hadith received the most attention at this time. In fact, Baghdad attracted
numerous Muslim scholars who came to that ‘Abbasid capital especially to collect
traditions. Hadith is the basis of transmitted science, and those who compiled these
reports were required to “hear™ them and obtain permission (ffdza) Lo record and
communicate them on the authority of the transmitters. Hence, Baghdad, as a city
frequented by Muslim scholars from all over the Islamic empirc. was an ideal place
for study of hadith as well as for personal contact with the author. This also facili-
tated the process of collecting and compiling the fadith. In Baghdad, more thim any
other center of Islamic learning, the science of hadith was cultivated during this
epoch.

Although there prevailed a general view among the early Muslims that in order
to obtain knowledge of hadith one should hear from a teacher orally. it seems that
among the ahl al-bayt emphasis was laid on writing.* According to Shifite scholars,
the first notebook on hadith was the one written by "All, which was dictated to lnm
by the Prophet. This notebook was with Imam al-Bagir, who asked his son to bring
it out and show it to al-Hakam b. 'Utayba, on the occasion of a difference of
opinion among the associates of the Imam.' (Al-Hakam |d. 113 or 114/731 or 732|
was a Murji'ite jurist who related traditions on the authority of al-Bagir. )

Another old collection of hadith belonging to a Shi'ite is mentioned by a Sunni
hiographer, Ibn Hajar (d. 852/1449)—namely, Abu Rall al-Qutbi's Kitab al-sunan
wa al-ahkam wa al-gad@, Abi Rafi" was the Prophet’s client and had died in the
carly part of "Ali’s caliphate. He was his treasurer and was among the trusted
associates of this Imam.* After his death, his two sons, "Ali and "Abd Allah (scribes
of the Imam "Ali), and Sulaym b. Qays al-Hilali, among "Ali’s companions. wrote
“hooks” on kadith that were in wide circulation among the Shintes.

From this time on, especially during the Imamate of the two Sadigs, al-Bagir
and al-Sadiq. Shi'i transmitters and compilers of hadith increased in numbers. so
much so that al-Hasan b. 'Alf al-Washsha', a companion of the cighth Imam. "Ali al-
Rida, claimed he had met nine hundred masters of Radith in the mosque of Kafa,
who used to say: “It was related to us by Ja'far b. Muhammad al-Sadiq that. . . P

Mufid. who died in 413/1022, wrote that from the time of "All up to the period
of al-Hasan al-Askari (d. 260/873-74), Imamites had composcd four hundred
works known as usil. Asl, a technical term among Imamite hadith scholars, refers
to a work comprised of only traditions that had been heard directly from the
Imams: kitib includes hadith reports related on the authority of the Imams, bt
taken from another transmitter. The early compilers of the books on rijdl used to
separate the authors of works on wsal from those who were mere compilers o
composers of works on traditions. The first Imamite scholar to have paid attention
to this classification among the traditionists was Abd al-Husayn Ahmad b. al-
Husayn al-Ghada'iri (d. 411/1020)). He compiled two books on rijal; onc dealing
with the compilers, the other with those who wrote wsil. Such a distinction was
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decisive for futer authors who searched for these early collections and eritiqued
their reliability by estublishing the fact that immediate links in the isndd were
contemporaries of each other, and of the Imams, il the collection climed to be
among sl works.

This method of enticism led to an extensive search for ographical informa-
ton concermmg the teachers of hadich, which in turn led to the remarkable works on
rijad, o beveproduct of the mtellectual endeavors of the compilers of hadith. Thus,
Tiisi, in his book on sjdd, Tollowing his teacher Ghadid'irt, ook special care in
classaifving the transmiticrs as those who had “heard” directly from the Tmums
{authors of @vf) and those whoe had receved communicitions medutely (Gauthors of
katr), Tnowddinon, he ancluded these ransmitiers who hved subsequent (o the
perod of the bmismes and who related the traditions on the authority of teschers of
the fadith In this wav Tusi's hiographical dictionary marks i new development in
the scwenee ot e i twoamportant direetions, First, his classification of personages
ime those who reported directly or mediately from the Prophet and the Timams
requircd bim o arrange the bographical notes chronologically, To facilitile the
research for an investigator he also arranged his miteninl alphabencally, Secondly,
instead of reeordimge his information in two separiate works as Crhadi'ivi had done,
Tust compiled all his information in one book, clearly distinguishing two types of
transmitters under two separate headimgs—namely, those who commumicated tradi-
nons directby and those who did so medately 7

Ihe Tmamite transmiters vsed several technical terms i therr compilations to
midicate the manner i which a transmission oceurred. I the transmitter “heard”
the commumication [rom the teacher himsell, then this was indicated by haddathant
fie.. “he reluted o me .. 7)ol the report was “heard” in a group, then
haddathana tie., “he related to us . . 7) was appended to the report. If the trans-
mitled materil was “read™ 1o the transmitter, then it was indicated by akbarani
lie.. “he usually the teacher| informed me . . ") or akhbarand (i.c., “he informed
us [hy readimg the text]).* The teacher of hudith was of great importance in the
fsnads, because the traditions received from him orally were copied by the students
who read them out while others hstened. If necessary, the teacher improved what
wiis read and sometimes elaborated on obscure traditions. 1t was only after this kind
of eding that the student who had put the traditions in writing could receive
permission to transmit them to others by appending to the isndd the formuli indicat-
ing that he had heard them on the authority of his teacher, Subsequent transmitlers
then simply copied the traditions and the permission to arculate them was implied
in the formula haddathani or alhbaran, which was also used in their further trans-
missions. so similar to the formula used by the first student, who was the only one
who actually heard them from his teacher.

Thus, identifving the teacher and those who hid personal contact with him was
aof great significance in the isadds. Morcover, this was the only way to ascertain that
the colleetion was authentic, because in subsequent years, with the degeneration of
the ijdza system through the lack of personal contact between transmitters and
teachers copied texts were often devoid of the reliability afforded by the early
edited collections

The problem of hadith fabrication and interpolation in the Prophetic traditions
was not uncommon, and the traditionists had to reach a consensus whether to
accepl a particular communication refated on the authonty of a particular transmit-
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ter, The Shi‘i tradition had a psychological advantage over the non-Shi'i tradition—
namely, the fact that the Shi'ites in their exegesis and interpretation of the Qur'in
and the hadith always referred to the Imams, who were believed by them to be
infallible and whose authority was final in the matter of religious as well as legal
precepts. This simplified the difficulties of variants and interpolations brought to
their attention from time to time. However, this advantage lasted only as long as
the Imams were accessible. As seen in the previous chapter, the Imams did not
hesitate to denounce some of their close associates who either changed the wording
of their utterances (thereby changing their meaning), or interpolated them.”

The problem of interpolation and fabrication became even more acute when
Shi'ites were subdivided into various factions, These subdivisions, 1n most cases,
were headed by some of the ghular associates of the Imams. This trend of fubrica-
tion persisted even during the Short Occultation, when the duty of defending au-
thentic traditions and tenets fell upon al-Husayn b. Rah al-Nawabakhti. the third
deputy of the Hidden Imam. On one oceasion he was asked aboul certain books,
“which had filled the homes of the Imamites,” written by apostates like al-
Shalmaghani. Al-Husayn advised the Imamiyya to accept what was reported on the
authority of the Imams and 1o discard apostates’ “personal opinions, " Moreover,
there were transmitters whose “reliability” was tarmished because they had changed
their allegiance by accepting an lmam outside the recognized line of the Imamite
Imams. According to rijal scholars, this deviation degraded them 1o the level of
those who “followed corrupted belicls (al-madhahib al-fasida).” However, some
scholars, like TiisT, were not willing to declare all these “deviators”™ as “weak” links
in what they transmitted. Despite the fact of their having adhered to one or the
other Shi'ite subdivision like the Fathite or the Wagifite, some of them were still
regarded as “trustworthy” in their transmission.!" The ertical investigation of
isndds led to thorough research in verifying authorities and their truthfulness and
accuracy in transmitting texts, by establishing when and where they lived, and
which of them had been personally acquainted with the other.

The Shi‘i hadith from the early days of the caliphate had two important
centers—Kiifa and Qumm—but Baghdad was the convergence point for these two
branches. Moreover, Kiifa was always in touch with Medina, and Qumm remained
in close contact with Kafa. Thus among the associates of the Imams al-Bagir and al-
Sadiq one finds several prominent Kaffs and also some Qummis.”” Qumm remained
an important center for eastern cities of Khurisin, like Nishapar and Samargand,
where there were centers of Shi'T learning. Through the study of the transmitters of
hadith in the compilation of the Qumm school, such as that of Ibn Babuya, onc can
detect a third school of Imamite hadith, the Khurdsin school, fairly independent of
Qumm. However, the traditionists of all these centers used to meet from line 1o
time and transmit their hadith in Baghdad, where transmitters frequently settled
permanently to benefit from the great teachers of the Imamite transmitted sciences
by hearing them discourse in person.

Among the renowned Imamite traditionists in the tenth century was Kulaym,
who had migrated to Baghdad in his later years (d. 329/41-42). Kulayni was the
leader of the Imamites in Rayy and Qumm. The latter city, as & center of Imamite
traditions, provided the majority of Kuliyni's transmitters, and it is likely that his
compilation epitomized all that was taught in Qumm by the end of ninth century,
Kulayni migrated to Baghdad, it seems, to publicize Imamite hadidh, which he had
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systematicially compiled under the tile al-Kaft fi 'ilen al-din, He divided the work, as
custommiery, into vanous “hooks," M such as the Book of the Unity of God™ (kitdh al-
fwhid). the Book on the Proof |of God|” (i.e., prophecy and Imamate) (kitdh al-
feegra ) and sooon, and collecting all relevant hadith reports with a certam degree of
completeness and systematization. The compilution took some twenty yvears to
fimish and was probably completed in Rayy, though there 15 o report to the effect
that he completed 1 in the presence of the deputies of the last Imam in Baghdad.
Kafi wos taught and propagated by Nu'mani and other transmitters 1o whom
Foulavni had read s work

It was probubly the presence of several Tmamite scholars and students of the
faaelith that attracted Kulayni to Baghdad, Hhis rogration and the spreading of Kafi
marked a4 new coioin Tmamite imtellectual activity —namely, the systematization of
[inamite doctrines on brm rattonal grounds, Kaff marked the culmination ol the
first phiase in the religious istory of Emidms Shiism, which hid beégun in the time of
al-Sadig. This phase related to the compilation of whint comprised "sound beljel™
durmge the eccultution. 1t Lnd down the general framewaork of the Imamite ereed,
providing complete Sadds 1o give eredence to the communications, the majority of
which are reported on the authority of al-Bagir and al-Sadig.

From Kulavni's time onward, which coincided with the end of the specil
deputsship of the last Tmam. sseaed i hadith seems to have taken on a much wider
medning than wis customarily understood by the Tmamite traditionists, As dis-
cussed 0 connection with the suthentcation of transmitied sciences in chapter 1,
ever since the Imamate had formally been discontinued by the occurrence of the
Complete Occultation (a.n, 941). those among the rifal who appeared in the isndd
as the veowdr (transmutters) were bound 1o be looked upon as the puthorities who
aftorded muthenooiy 1o the maternal transmitted, and hence they became those who
could and did exercise the Imam's jundical authorty in his absence. Thus, sindd,
from Kulavni's time on. meant that continuation of religious leadership among the
Imamites, which is reflected in the chronological link established between Kulayni
and contemporancous religious leaders—Mufid, Tasi. and others, This fact can be
discerned in Tasi's statement that all the major works composed by Thn Babiya and
his father (both teachers of hadith ) were collected by Mufid, who then transmitted
them to Tosi. Consequently, Thn Babays, Mufid, and Tusi form i “chain of trans-
mission” (in chronological order) with the suthenticating esndd already appended 1o
the transmitted Ierature ™ This dndd also assured the Imamites that the Imam's
will wis upnterruptedly and authontatively transmitted to his Shi‘a, therehy linking
the Tmamite doctors 1o one another and 10 the Imam and, in turn, linking the
community 1o them all

As mentioned above, such a hinkage was the source of legitimacy for the
Imamite jurists, both in the early days as well as in the later centuries of the
Complete Oceultation. to assume the soco-religious leadership of the Imamite
community. The wadd ensured obedience 1o the jurists in matters of lslamic law—
thitt is. in thesr exercise of the juridical authonty of the Imam. At the same tume,
such an obedience appeared 10 fullil & religious duty for the religiously minded
Imamite Shiites. The Imamite jurists who were recognized by the Shiites as their
religious leaders had the unanimous support of both lay and elite in the form of
ijma’, applicable to the Sunnite rulers, who as the holders of power had to be
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acknowledged through the ijma al-urmma (consensus of the community). Such
jurists in the lifetime of the Imams formed the afl al-fimd’, " whose opinion was
further authenticated by the fact that such a jurist had been one of those who had
participated with the infallible Imam in reaching a lepally authoritative conscnsus,
In later times the process of fsndd linked contemporary Imamite leaders 1o the ahl
al-ijma’. In a sense, then, the foremost jurist was also an fmam, recognized by the
will ol the Imamite community in contradistinetion with the Imam who, in accor-
dance with the theory of the Imamate, was acknowledged in the position of
Imamate by the will of God in the form of “explicit designation™ (al-nass al-sarih).
It is not surprising that the prerequisites set for assuming such leadership were
far more rigorous in Shiism than in Sunnism, where, according to the majority of
Sunnite legal thinkers, “addla in religious leadership was not necessary, so that
worshipers could pray the canonical prayers even led by a fusig (unrighteous per-
son).'" To the question of ‘addla 1 shall return below. 1t is noteworthy that leader-
ship in Shi'ism, whether in the form of the Imamate of the descendants of the
Prophet, or the functional imamate of the jurists, was conceived in terms of ideals
of Islamic rule (that is, the unity of political and religious authorities under a single
leader). and it was the contrast of these ideals with the conduct of the government
in power that led to the development.of the oppositional attitude of the ShiT lmams
and their jurist-deputies who were troubled by the injustice of the de facto holders
of political power. The ideal presupposition in Shi' leadership was preserved in all
the theological and juridical writings during the entire history of lmamite Shiism,
regardless of the concrete situation brought on by the occultation and the wielding
of political power by Imamite rulers. Thuos, Tosi, commenting on Sharil al-
Murtada’s theological work on the Imamate, says that it is incumbent on the Tmam
to be fully knowledgeable about politics, upon which depends his commanding
good and forbidding evil, and that such # prerequisite in the Imam i5 not necessi-
tated merely by rational argument; rather, even revelation demands it 1 shall
discuss the Imamite theory of political authority in greater detail in chapter 3.
Kulayni’s contribution greatly enhanced the composition of the first Shi‘ite
creed, which systematically included all the “sound beliel™ comprised in the fourth/
tenth eentury. This creed was composed by Muhammad b, "AlT b, Musa b, Babaya
(d. 381/991-92), the foremost Imamite traditionist from Ravy., According to a
narrative preserved by Tasi and Najashi, Ihn Babaya's father, "Ali b, al-Husayn b,
Bibaya (d. 329/940-41), who was the jurist and leader of the Shi'ites in Qumm, met
the third deputy of the Hidden Imam, Abi al-Oasim Husayn b. Rah al-Nawbakhti
(d. 326/937-38) in Baghdad and asked him several questions pertaining to the law.
Following this meeting “Ali b. al-Husayn wrote a letter to the agent of the Imam,
sending 1t through Muhammad b. "Ali al-Aswad, so that the letter maght be deliv-
ered to the Imam. In the letter he requested the lmam to pray for a son. He
received a reply in which was written: “We have prayed to God for it |on your
behalf], and you will be blessed with two godly sons. " Afterward two sons were
born to him—Aba Ja'far Muhammad (Ibn Babaya) and Aba "Abd Allah Husayn. It
is reported by the latter that [bn Babiya used to pride himself on the circumstances
of his birth, saying: “1 was born through the prayer of the S3hib al-ame” {i.c., the
twelfth Imam).® In a rescript received from the Imam, Ibn Babiva was praised as
an excellent jurist whom God turned to the advantage ol the community.? From



fis Fhie Siixe Beiler in SHEite Il

this acoount 11 s evident that Ibn Biabava's father was in close contact with the
deputies of the Imam, and had also met "AL b, Muhammad al-Sammari (d. 329
Hdi—41 b, the Last agent of the twellth Iinam in the year 328/9389-4(), 2

Ibn Bubuya hod visited Baghdad in 3554965 and belore that in 352046263,
when he also traveled to Kota, Hamdan, and Mecca,** Fhis visit in 3550965 1o
Hughdad was prompted. presumably, by the defeat of hus patron, the Buyid Rukn
al-Dawla. and the devastanion of Ravy, As was the custom of the Muslim tradi-
ticnists, Ihn Babdva apparently gathered around him a number of students in
Bachdod, where he seems to have lectured on Tmamite hadich, Among these stu-
dents wos Mufid, the great Tmamite theologian of the following gencration, who
transmitted all his books and traditions to Tasi. ™ The stady of Tbn Bibaya's isededs,
i hes collection of tradition, reflects s long journeys undertaken in search of
materil, at i vonng age. begmning in 3399500 His reputation as both a compiler
wnd o teacher was well established very carly i has life, and reference 10 i1 was
e by sonme O his contemporanes, alteibuting his anuswal imtellectual maturity o
the miracle of the last Tmam through whose praver he was known 1o have been
birn. Thus, Mubammad b Al al-Aswad. throogh whom Thin Baboys's father had
sent the letter ta the ITmam's agent, siaw Thn Bibaya at the age of twenty lecturing
on matters of figh. He was astormished at the grasp Ihn Biabiiya had of his subject
matter and remarked: “There 15 no surprise [to sce you so well versed in figh],
because you were born through the prayer of the Sehed al<"wonr, ™

Ihn Babaya's contribution to Imamite sciences lies in his work known as Man
la vahduruh al-fagife (o ttle that approximates the familiar “Every man his own
lawyer™ ), which is a codex comprised of chapters of law, using relevant hadith from
traditional material, Ttwas intended to serve practical needs of the Shi'ite commu-
oy, similar undertakings had produced compendia to administer justice in Sunnite
government. It was probably this practical consideration that discouraged Thn
Bahiva from appending all the traditions with long ivdds. Moreover, the work also
included his own rulings, in which case the opinion wis of course cited without an
ixmed. AL such, Ihn Bibiaya's work resembles, to a certain extent, the work of the
Medinan founder of the Sunmi schoal of law. Malik, who in his Muwanta' way
concerned with setting down ritual and religious practice in the form of law, as
dccepted through the hrm‘ms of (jmd’ of the Medinan associates of the Prophet and
their descendants, Thn Babiva collected not only the hadith of the Imams. but also
the opiniens and the ijmd of the Imamite jurists up to his own time, by eiting both
traditiony and judical decisions based on the mterpretation of these traditions, as
the case mught require, willustrate the law, Inspite of the fact that Ihn Babuya lists
in great detui] the vanous “wiays” (tureg) of s transmassion at the end of his
compilation. it is the absence of proper isndds in some cases. and also the inclusion
of his own rulings, that rased. for Imamite junsts, the question of the authoritative-
ness of some sections of the boolk,

The hadith in Man 1@ yahdiruh are of two kinds; the mursal and the musnad. 1n
the former type o proper onad is not considered an absolute necessity. Imamite
jurists have trusted this mursal type of tradition on the ground that in these tradi-
tions Ibn Babiya's main concern had been to document his farwd and rule on its
authoritativeness wihtout secking its confirmation by citing the opinion in the form
recognized by most traditionists, In other words, trust is put in the person of Thn
Babuya rather than in the documentation as such. This point is connoted in the
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statement of the renowned traditionist of the Qajar period, al-Mirza Muhammad
Husayn al-Nuari (d, 1320/1902). In his work known as al-Mustadrak, he says:

Among the Imamite jurists who believe that the hadith of [ Man la vahidurid] al-
fagih should be preferred to the rest of the four books [of the Imamite trodi-
tions], they have done s0 becaose of the trememdous memory of al-Sadiog [Thn
Babiya), his excellence in recording it, and his reliability in transmussion. !

Nonetheless, scholars have placed Thn Babidya's work after that of Kulayni,
because Ibn Babiya had not intended his work to be a pusannaf (a work composed
by sifting through material) of the kind Kulayni produced, where material was
presented in critically sifted form to facilitate the practical use of accumulated
traditions. lbn Babiiya's work included his own judicial decisions, in addition to the
musnads, in which “chains of transmission™ (isndds) were incorporated, His method
was different from Kulayni's.

For instance. Ibn Babuya begins his work with the usual first chapter of figh
works on rafidra, titual purity. The first section deals with waters, clean and un-
clean. He commences his discussion with citations from the Qur'an regarding the
purity of water that descends from the heavens in the form of rain, and concludes
that the origin of all the water is from the heavens and thus it is all clean, whether in
an ocean or in a well. Then he proceeds to quote two traditions on the authority of
al-Sadiq, omitting the isndd and the parallel versions, to prove the soundness of his
conclusion that all water is clean, unless one knows of 115 having become unclean:
Thereafter, he explains the ruling on water derived from the established practice of
the Imamiyya, without any detailed reference to the relevant traditions. lbn
Habiiya was mainly concerned with the requirement of religious puidance and thus
avoided citing isnads and traditions in the process of giving his farwa: If a person
finds water and does not know that it is ritually unclean, then he can perform
ahlutions with it and drink it. But if he finds in it anvthing that defiles it, then he
should neither perform ablutions with it nor drink it. except in extreme need. Then
he can drink from it, but should not perfarm ablutions. He can perform tayanumum
as a substitute *

Kulayni, whose codex is written for the purpose of enabling students to find
their way with its hadith reports in all the chapters of the figh and in all its problems,
takes care to mention all the relevant hadith reports with their proper isndds,
without systematically putting forward his farwd, as 1bn Babiya does, For example,
the hadith, “All water is clean, unless one knows of its having become unclean,™
which is cited as a mursaf in 1bn Babaya's Man la yaehduruh, is appended with full
isndd going back to the Prophet himself. On the guestion of different waters, such
as ocean or well water, Kulayni cites hadith with a complete chain of transmission:

Muhammad b, Ya'gab [al-Kulayni] from "Ali b. Ibrihim, who heard from Mu-
hammad b, ‘153 from Yianous b. "Abd al-Rahman from "Abd Allah b, Sanan, who
said- *1 asked him [al-Sadiq| aboul the sea water il it was [ritually] clean, He
said, *Yes,” "I

Ibn Babiiya had the advantage of utilizing the existing sources on Imamite
hadith to prepare a complete scheme for the whole Jigh, which Tusi. the author of
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the third and fourth mager works of the Imamite hadith, filled out with necessary
and relevant hadith tor future generations of Imamite jurists. Ibn Bibiya's influ-
ence through his work Man la yahdurah can be assessed by the fact that it was used
by the Shitites as o reference for their religious lives in many parts of the Islamic
world, in the same way in which the risdalas. consisting of the judicial decisions of
the major sugadids of the Shi'a world are in use today. 1018 plausible that what
actually made Lbn Bibiya a great fugih of the Imamites in the eyes of the followers
af this school was thiat he wis endowed with both “sound belief™ and “sound
knowledge, ™ and was. more importantly, acknowledged as al-fagih by the twelfth
Tnam throwueh o rescript (tawgi )} describing him as such, This acknowledgment was
heticved to be sufficient by the Shi‘ites for Ibhn Bibaya's acclaimed leadership of
Tmamite learning until s death i 3817991492,

The movement Of epitomizing and systematizing all that was necded 1o stian-
dardize the constimuent elements of “sound belief” wis begun by Kulayni and
carried on by Thn Babaya who, by his numerous writings, assured the survival of the
Imamite school in the fourth/tenth century, The subsequent phase of presenting the
trapsmitted matenal, whether fadith or (md’, subjecting it to the strict discipline of
the wsil al-figh (the principles of junisprudence ), was carned on by Imamite schol-
ars in Baghdad. The most renowned among these scholars were Mufid and his
crudite pupils Sharif al-Murtada and Tisi. The latter's works on Imamite figh,
including his two works on the hadith, have remained unsurpassed up to modern
times. With Tosi culmimated the process of compiling “sound belief™ and systematiz-
ing “sound knowledge.”

Mubammad b Mubammad b al-Nu'man. known as Mufid and also lbn al-
Mu'allim. was born in Dujayl, some sixty miles from Baghdad, in the year 336 or
LIROAR or 950 He acquired his basic training in Quranic and Arabic studies under
his father. whio was u teacher by profession, Thereafter he went with his father to
Baghdad at the age of twelve (around 3500961 -A2), where he began to study theol-
opy under Abi Abd Allah al-Husayn b, "Ali b, Thrahim al-Basri, known as Ju'al (d.
I6U070). According to Thn al-Nadim, Ju'al wis @ legal authonity and a theologian
helonging 1o the school of thought of the Basrite Mu'tazili, Aba Hashim ™ This
schooling under a Basrite Mutizili clearly bespeaks the intellectual itmosphere of
Bughdad, where Sunmi-5hi7i differences were not obstacles in the acquisition of
knowledge.

Among Mufid's other carly teachers was an Imamite theologian, Ghuliam Abi
al-Jaysh, who recognized Mufid's high intelligence and recommended that he at-
tend the lectures of another prominent theologian, “Ali b, ‘Tsi al-Ramani (d. 384/
094-95), who belonged to the Baghdad school of the Mu'tazda VIt was Rimani
wha, according to one version of the story, gave him the title al-mufid (the henefi-
cial), following a discussion on the value of dirdya (crnitical examinalion and classihi-
cation of hadith as "authentic,” “g:md_" “weak,” ol ) over riwdyd {r.l'-’il'l!-lﬂiEH-IUl'l if
hadith, also connoting adherence to the letter of the tranymitted report) in the
matter of rebellion against a just Imam 27 [t was during these years that Mufid came
into personal contact with many Shi'T scholars. In the year 355/965-66, he obtained
the fidza from Ibn Babuya to transmit and spread his traditions. As noted above, he
transmmifted the latter’s works 1o his pupil, Tisi.

Of all the teachers with whom Tisi had studied, Mufid figures most promi-
nently in his writings. Tasi, in his biography of Mufid, afier listing the latter’s
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works, savs; “1 heard him discourse on all these books. Some of them were read to
him: others I read to him several times while he listened.”" Mufid was the highest
Imamite authority in theology and jurisprudence, and according to Ibn al-Nadim's
testimony, the leadership of Imamite theologians culminated in him. Among his
works on junisprudence is al-Mugni'a, on which Tisi wrote a commentary entitled
Tahdhib al-ahkam. This work, on the one hand. shows the scheme of Mulid's
arrangement of the figh chapters; and on the other, it demonstrates Tusi's intellec-
tual development under him because it includes not only traditions dealing with
jurisprudence, but alse narratives touching upon theological issues that had ai-
tained prominence because of Mufid's interest in dialectical theology (kaldrr). ™
Tiisi had probably begun to write the commentary at the age of twenty-five and had
completed the section dealing with canonical prayers (al-saldr) before Muhd's
death.

Tiisi's preeminence in figh is demonstrated by his Keen interest in the theoreti-
cal basis of Islamic law, the wsal al-figh. Both Mufid and Sharif al-Murtadad hid
composed works on wsil al-figh to enable their students to derive judicial decisions
by critically examining the content of fiadith reports. Thus, Mufid wrote a derailed
work on the principles of law entitled al-Tadhkira bt wsal al-figh, which was pre-
served in an abridged version in the svork of his other pupil. Muhammad b, "Ali b,
‘Uthman al-Kardjiki (d. 429/1037), entitled Kanz al-fawdid.* Mufid's Tadhkira
provided the critique and further claboration of the wsa! methodology expounded
by the two “ancient” Imamite theologians Ibn Abi al-"Agil and Ibn Junayd.

Ibn Abi al-"Aqil is regarded as one of the earliest jurists, following the periad
of the manifest Imamate (third/tenth century), o discuss inhdd in the context of
deducing a legal decision by testing the evidence provided in the transmitted
sources through a proper rational procedure. Ibn Junayd 1s regarded as the carhest
Imamite theologian to introduce frihdd in matters of the Shart'a, He also mastered
the method by which “conjecture” (al-zann) was applied in the Sunni figh to derve
a point of law. This latter fact in his methodology rendered his work unreliable
because use of “conjecture™ was interpreted by Imamites like TOst as equivalent to
upholding invalid givds (“inductive reasoning”) in deducing a legal decision_

More detailed and significant was Sharil al-Murtadd's al-Dharia ia wsil al-
sharTa, in which he discussed the need to confront traditions with reason and with
reliable evidence provided by the Qur'an to ascertain their authenticity. OF all the
early theologians, Sharif al-Murtada maintained a rather negative attitude to fradith
reports and criticized early works on traditions of the Imamites, as well as works of
their opponents, for being full of reports containing all kinds of errors and false-
hoods.” He was also opposed to the use' of hadith reports that were regarded as
“single” or “virtually unigue” (khabar al-wahid) because of lack ol sulficient
“ways” (furug, “chains of transmission™) of its transmission, in the derivation of i
judicial decision. He went so far as to declare practice based on such traditions
invalid, because even if it was established that such a “single™ tradition was transmit-
ted by a thoroughly reliable authority, it necessitated “conjecture™ regarding is
veracity, Legal decisions in Sharra, states Sharif al-Murtada, must be based on
certainty; “eonjecture™ in this connection does not remove doubt that the tradition
was unsound or vnusable as evidence, Sharil al-Murtada confirms his opinion by
claiming that there was consensus among all generations of Imamite scholars regard-
ing the prohibition to rely on “single” traditions in deducing law
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Tusi. who had studied legal methodology under Mufid as well as Sharif al-
Murtada. and was thoroughly informed of the Sunni views on wsid al-figh, which
are mentoned under appropriate chapters of his work on wsal, had to perform
cructal tusk of reinstating Kfrabar al-wdahed as well as (jmd’ (consensus in which the
Imam had partnapated) as authoritative sources for deriving o judicial roling
through grefdd. Dehad i Tasi's usage sipnificd mdependent reasoning of o jurist
who attempted to deduce o lepal decision by the use of rational and revelational
proofs imintances in which, without the exertion of rational procedure., there would
be no resolution of 4 problem. In his work “Olddar ad-usid he undertook this sk,

‘Uidda demonstrates Tusi's independent investigation as much as his intellec-
tual maturity in the apphcation of what has been desenibed i Bter sources ns of-
ptifrid al-wglt or al-guhdd al-mutlag Creasoning in which rational demonstration
forms hoth the majpor and munor premises ). Tasi argued against Shanl al-Murtada
for rejecting the admission ol “sinple tradiion™ as gothoritative evidence in the
derivation of a4 ruling, and claimed a consensus among Imamites that allowed i,
And he spelled out the conditions for the acceptance of a “single™ tradition—
namely, that it had to be related on the authority of an Imamite transmitter who
possessed “sound beliel™ (e, he was a righteous Imamite) and that it had to be
frowm cither the Prophet or the Imams: Morcover, and importantly, the report itsel|
had to be irretutably and accurately transmitted ™ Accordingly, Tisi did not accept
all the “single”™ tradimions as bemg authentic and vsable o issuimg a legal opinmon.

The question of Khabar af-wdhed and 115 use as evidence in the figh continued 1o
b debated mowsnd works. Tt is possible to divide the Tmamite jurists into two groups
on this issue! those who supported Tasrs opinion an the matter of kiabar al-wdahid
and implicitly regarded the authority of traditions in juridical methodology as neces-
sary to ensure uniformity in jurisprudence: and those who reinforeed Sharil al-
Murtada’s rejection of khabar gl-wihid in uyal, thereby implicitly maintaining the
necessity of relving on rational investigation in determining the correctness of a
judicial decision. Amuong the latter groop was the leader of the Hilla school of
Imamite jurisprudence. Ibn Idris al-Halli {d. 598/1201 ), who saw behind Tasi's con-
vincing opimion an unforeseen danger to Imamite junsprudence. Tasi s opinion was
convineing because there were many traditions whose authenticity could be estab-
hished by his proposed cautious method, However, the trend toward guthéntication
of such traditions could also lead 1o the cessation of ijtthdad among jurists whose
npimons would be determined in some cases by depending on “unsound” traditions
rather than rational mvestigation, There 15 no doubt, as | have pointed out in the
Inteoduction that Ibna Idris marks the beginning of a new chapter in Imamite junspru-
dence by challenging Tisi's conclusions in the arca of methodology @

The problem of errors and falschood in hadith reports, which had been raised
by Mufid and Sharif al-Muortada—especially the latter, who maintained the superior-
ity of reason over tradition—was not limited to khabar al-wihid, By the time Tasi
wrote his works. there had ansen much discussion about the variant and sometimes
contradictory traditions that were used in the promulgation of law, At times such
coptradictions had caused dissension within the [mamite community, some . of
whese members had left the faith on account of differences in some traditions, One
such person was Abu al-Husayn al-Harawi al-' Alawi, who, according to Mufid, as
reported to Tusi, was a very religious person, having at one time full faith in the
Imamite doctrines. On one occasion, when a matter became obscure on accoun) of
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variant traditions, which he could not comprehend, he reverted from this school to
the Sunni school of thought. However, contends Tasi, such 4 decision was based on
lack of perception on the part of al-"Alawi, as well as his following the ITmamte
school without establishing its veracity by reason, because “the difference in the
furd® (derivatives) does not necessitate relinquishment of the wsal (fundamentals).
which are proven by reasoning,”!

MNevertheless, the problem had to be resolved by interpreting (fa'wif) the variant
and contradictory traditions. Mufid's Mugni'a provided a complete schema for the
entire figh, which Tasi decided to fill out with relevant data, not only from hadith, but
the total sunna of the Imamiyya, including their iima’ and all the accumulated junidi-
cal information up to his day. His Tahdhib al-ahlam (Refinement of the [religious]
ordinances) was meant to give concrete shape to the Imamite figh, which then was
represented in Baghdad by Mufid and his associates, Accordingly, Tust took cach
scction of Mugni'a, prefaced it with an explanatory paragraph, and showed what
could be deduced from this or that section for practical purposes. This was followed
by recording the ruling and providing the supporting documentation, first from the
Qur'an, whether in direct quotation or in its interpretation, as necessary; and then
from the sunma—that is, hadith—going back to the close associates of the Imams
(such hadith were known as al-magtd’), particularly those reported in an unbroken
line (al-mutawdatir), with complete israds or other equally authentic traditions,

Tiisi, in appending the hadith with isnad, followed a middle path between 1hn
Bébtya (who omitted the chain of transmission) and Kulayni (who mentioned a
complete chain). To compensate for his ommission in some cases, Tasi listed his
teachers and their various “ways™ of transmission, whether based on directly or
mediately transmitted hadith. Further documentation was extracted either from the
ijma’ of Muslims, whether Shi'ites or not. if there existed a consensus on particular
questions among them, or from the Imamites.

Tasi was not interested only in the documentation of the judicial decision; he
was also keenly sensitive to the form and its criticism in presenting all the traditional
sources (mangaldt). As a result, he spent much time seeking the confirmation of the
farwd by citing well-known parallel versions of hadith on particular issues, resolving
the apparent contradiction in other traditions by interpreting them and demonstrat-
ing their unreliahility, either by pointing out the weak links in their transmission or
indicating that practice of the Imamites was contrary to what these corrupt tradi-
tions imply. Morecover. when two traditions were in agreement in general, and no
preference could be given to one over the other, it was explained that the perfor-
mance of an act should be in conformity with the reasoning based on the principle
of law and that any practice that did not agree with that principle had to be
abandoned. Similarly. if there was an ordinance for which there was no specified
textual proof, then the promulgation of that ordinance was correlated to what the
juridical principle necessitated,

Tisi was aware of the criticisms leveled against Ibn Baboya's Man la vahduruh,
and therefore intervened subjectively, when his interpretation of a particular tradi-
tion could be criticized on the ground of its weak isndd, by relating the interpreta-
tion of another tradition that carried a similar implication and confirmed the same
meaning, either through its ostensible sense or through its purport. At other times
he authenticated the tradition in question by authenticating the text of the communi-
cation even if the transmitter who appearcd in the chain was not fully admitied as
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rehable, because of us bemg a Wagifi or a Fathi Shi'i, In short, Tusi made sure tha
the qudicial decisions in Mugnra were caretully documenied and were derived from
recogmized sources of Islamic law, mcluding traditions deemed unquestionably the
maggor source of undical practce.

Tusi's other magor work, al-Istthsar fimd ikhtadafe anin al-akhbar (Pondering
ower that which s varving among the traditions). was the consequence of his com-
mentary on Mugnta. The title of the collection denotes the purpose of its writing,
which wis o purily the existng hadith matenal of all contradictions thut had
attnched themsclves W the frgde tems an the course ol trme throogh tiona] investi-
gation, To achicve this cnd Tis sclected 5,511 hadith reports from among 13, 5W)
recarded bn Pafdfiil, wsing the rubrics provided in the lanter work, and discussed
variant versions anoorder oo résolve ther apparent contradiction, Whereas in
Fafredferts all the traditions, whether i agrecment or in contradiction with the faiwe,
were discussed and their incomsstency reinterpreted, in faibsdr only the apparently
contradictory tradinons were put (o ngorows eriticism and their mner incoherence
caposed

Fosi was prmanily concerned with the practical implications of those hadith
communications in which, as he says m s Preface, clements had been added or
ommmitted, causing them to hecome untrastwaorthy. In arder for any tradition to he
mmeorporgted m the feph work, ot had to comply with cortam eniteria, of which one was
a sound psndad, But even maore crucial than proper sedd was the relinbility of the
iformants who were setually responsible for the dissermination of the particular
ruling. In addiion. it was deemed necessary to examine the inner coherence of an
remded mot Tackeng o chain ol relimble suthonties, but i need of further examinaton
of the religous affibation of a reporter W throw light on trapsmitters’ ulterances.

Chrs kind of meticulous research regarding the isadd in the hadich lteratore led
Taosi to compose his ook Rigal, and an eyven more important work on Shita authors,
al-Frlrest. | have noted the particular features of his Rijal above. Maore importantly,
in his Rijal he not only treated the transmitters of hadith as 1o their rehability or
untrustwarthiness, but also pointed out their factional atfiliation o different subdivi-
sions of the Shita, alludimg to their competency or incompetency to be admitted in
the tsmads of the hadith with legal or doctrinal content, His Fihrist listed the authors
who had directly heard from the Imams and had, as a conseguence, composed
works on sl which were used as source matenial in the compilation of hadfth
literature. [ also discussed other works composed or compiled by these authors and
whether they could be truly aseribed to them

Futthermore. the Fifirsr was {:umpnst;d N response o Criticisims made by
adversanes of the Imamiyyva. who taunted them for not having any musannafdr, any
renowned scholars in the pist whose works could be emulated by posterity, This
reason for writing the Fifirt is cxplicitly mentioned by TasT's contemporary {an-
other prominent student of Mufid), Ahmad b, al-"Abbis al-Najashi (d. 450/1058—
5%, the author of anather Filieive, the Ripdd al- Najashi 9

Bath Tasi and Najashi arranged their material aceording to the pame(s) of the
author(s). After giving s full name and place of ongin, and whether he is praise-
worthy or blameworthy in his transmission, they procecd 1o give the list of his
writings, emphasizing the source from which the works were received by the au-
thor. As s evident from the Sunni Ibn al-Nadim's Fifirist, Shi'i books were in wide
circulation in Baghdad in those days. and most of these works had been seen by Ihn
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al-Nadim himself. He recorded their names and contents meticulously, and this
information was also used by Tisi to compose his Filrise,

The Fifises of Tasi and Najasht contain an almost complete list of the Shi'a
works that were known in Baghdad and include the information that could in laree
measure be regarded as the sum of knowledge about the rijdl. This characteristic of
these two works has led Imamite doctors to consider these Filirisrs, together with
the Kirab al-rifal of Tusi, and his abridgement of Muhammad b, ‘Umar b, "Abd al-
"Aiz al-Kashshi's (d, 369/979-800) Ma'vifar al-nagilin, entitled Sohivar ma'rifor al-
rijal, as the four principal works on ShiT rifal. These four works are required texts
for all students of ShiT transmitted religious sciences. They are, lurthermore,
known as the four usidl (fundamentals) of "tlm al-rijfial, which in the science of hadith
establish the rial, whose veracity and reliability were unquestionable, and those
others whose authority might be impugned or doubted i any way,

Of greater consequence in the history of Imamite jurisprudence were Tasi's
works on figh—namely, Nihdya, Mabsir, and Khildf. Al-Nihava fi mujarvad al-frqh
wa al-farawa (the ultimate in the compendium of jurisprudence and legal decisions),
as the title suggests, was the epitome of Tus’s detailed investigation of Mufid's
Mugnia in Tadhib, It was written before he undertook his critical rescarch on
Imamite traditions in his fstibsdr: Nikdva reflects traditional methodology without
critical discussion of the traditions. This is corroborated by Ibn Idiis’s criticism ol
Nihaya as a work following the method based on traditions (maslak al-riwdva), not
on rational investigation through the application of legal principles to deduce a
decision (maslak al-farwa). As such, he regards Nihdvae a book of traditions rather
than of rationally investigated decisions and critically examined transmitted docu-
mentation (dirdya).H

That Tusi followed the ancient method in Nidya s well attested by his recording
of the texts of the traditions in the place of legal opinion in the majority of the
chapters of figh. However, in sections dealing with political jurisprudence that indi-
cated circumstances unprecedented in the penods of the Imams and consequently
absent from traditions on the subjects, Tasi does put forward his mferentially derived
apinion, Thus, for instance, opinion dealing with the delegation of certain tasks with
theologico-political implications o Imamite jurists in the absence of the Imam or his
specially designated deputy result from Tusi's independent reasoning. From later
sources on Imamite jurisprudence, especially betore Muhagqig al-HillT (d. 676/1277)
wrote his compendium entitled Shara'i” al-tslam, we know that Nihava was followed
in its general outline in organizing and discussing applied junsprudence,

More important than Nihdva was Tosis other work on figh entitled al-Mabsoe
T figh al-imamiyya (The discursive work on Imamite jurisprudence), which is con-
sidered his major work in this field. Mabsdar 1s clearly the product of Tasi's grihad
and his methodology as expounded in his "Udda. Chronologically, Mabsir was the
last work of Tusi's intellectual endeavors. Accordingly, it is the essence ol his
exposition of Imamite jurisprudence. Ibn ldris, who. as we have seen, was critical
of Tast's Nikdva, held Mabsat as a demonstrative work from which he adopted
epinions on various issues in his own work Sard'ir, ¥

In writing Mabsar Tisi was responding to the criticisms of his contemporary
Sunni scholars who contemptuously regarded the Shi'ites as alf al-hashw—that is,
those who accepted traditions. even those with anthropomorphic descriptions of
God, as genuine, and interpreted them literally #* Accordingly, Tisi nut only incor-



6 The Juse Ruler e Shi'tie folam

porated eotically eviluated transmitted material derved from Islamic revelution
(Curinie excoesis, Sunna, and jmd’) in Mabsit, he also included his profound
comprehension of subsidiary proofs and details that were tested as evidence in
Sunni jurisprudence. 1t probably correct to say that Mabsar is the Hirst work of its
kind in tmamite jurisprudence m which the jurist applied his ijrthad in order 1o
either elucidate ambiguous evidence or to nfer subsidiary evidence on which de-
pended ranonal elaboration and discussion for the resolution of a problem. Tisi
achieved his poal without gomng into details of fmamite and non-Imamite sources
which he acknowledpes of having examined to write Mabsar and which he incorpo-
ruted i his work on comparative law, !

There was considerable mterest in comparative law among the Imamites. This
interest was prohably sparked by their mimorty status in the Muslim community, in
addition 1o the polemics igonst them by their adversanies, W0 which, as | have
noted, Tisi makes frequent references, Shanf al-Murtada had wntten his al-fntisdr
(The trumph), on comparative law, mainly from the perspective of vindicating
Imamite rulings under attack by Sunn qunsts. His other work, al-Masd'tl al-
mesiriyvir (Rulings [drawn Trom the jurisprudence of| al-nasirivya), which is a sort
of commentury on selected legal opmions of al-Nasir al-Kabir {Sharil al-Murtada’'s
maternal grandfather )™ also icludes opinions of all the major scholars of Sunni
purisprudence. Tasi continued the Tmamite interest in both the principles and appli-
catian of Sunni junsprudence and composed his work al-Kiulif fi al-aledm (1Iilfer-
ence of opinian in [the matter of Shari| ordinances) in comparative applied Jaw In
this work. which is put together in the order of figh chapters, he meticulously
records the opintons of different schools of law and compares them with Tmamite
rulings on the points of differences between them.

There were practical considerations in the miliew of Baghdad that prompted
such comparative tescarch by Shanf al-Murtada and Tosi into the divergences of
legiel sehools. Primarily it was the interest that the Boyid government hiad shown in
consulting Imamite doctors on the religious aspect of public law, which called for
informative works on the exact differences between the Imamite school and other
schonls of law . and the ways in which these differences could be minimized to bring
about uniformity in the adminstration of the Shari'a. Such knowledge was sup-
pased to serve practical needs and. more importantly, help create a sense of unity in
the sectarian milicu of Baghdad. to which both Sharif al-Murtada and Tasi make
reference in the introductions 10 their works on comparative law.® Even more
sigrificantly for the Imamites, it wis a juridical issue that was not confined to that
period alane.#s T have pointed out in the Introduction, 1o systematically discuss the
views of the major jurists of cach school, and demonstrate the superiority of the
Imamite jurisprudence in its quridical decisions. In the Introduction to Khiaf, Tasi
explains the purpose behind its compilation: to demonstrate the correciness of the
mpinions held by the Imamites.,

It was a characteristic of the Shiite school 10 draw strength from the vicissi-
tudes of its history. No other religious minority has made so many combacks in its
evolution. As Tosi demonstrates in his forrmdable scholarly efforts, the oceurrence
of the occultation of the last Imam threatened at one point to destroy the Imamite
form of Shiism completely, and the "Abbasids tried to turn the Shii Imamate into
their own satellite. As it turned out, both the school and the institution of religious
leadership emerged from this upheaval in better condition than when they entered
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it. Faith in the Imamate of the Hidden Tmam, who worked through his direct or
indirect deputies, grew stronger throughout the subsequent period. This endurance
can probably be attributed to the marked ability of jurists to select from among
themselves those who could direct the community. This is certainly borne out by
renowned figures such as Kulayni, Ibn Babaya, Mufid, Sharil al-Murtada, and
Tiisi, who provided the crucial puidance needed for the survival and then the well-
being of the Imamites,

There were two other significant factors that contributed to the consolidation
of the Imamite faith, First, there was the enormous amount of literature produced
to codify the “sound belief™ of the Imamiyya. Following the oceultation, lmamite
leaders were faced with challenges from within and without. These challenges
initiated an intellectual movement that took upon itself to address the issues raised
by Imamites and non-Imamites. That these issues were real and in some sensc
urgent, because the survival of the Imamite school depended on their resolution, is
corroborated by the fact that the Imamite jurists not only refrained from advancing
certain fixed ideas about Imamite doctrines dogmatically, but were eager to adjus!
their views in light of the criticism leveled against them by thewr adversaries and
even their own fellow Imamites. In this respect, Tusi's scholarly writings marked
the culmination of this intellectual ‘process, which had begun with Kulayni. His
writings clearly assimilated not only the opinions of the Shil Imams preserved in
usi! works, but also those of their major disciples. of whom some were acknowl-
edged as their direct or indirect deputies, up to the year 460/1067.

The second factor was the importance attached to the commemoration of al-
Husayn's martyrdom and the pilgrimage to his shrine at Karbald™, The commemora-
tion of the martyrdom of al-Husayn had an unexpected impact on religious fervor.
From the early days of the Shi'ite Imams, the word majlis (“gathering”) connoted
the gathering in which all believers participated in mourning the death of al-
Husayn.® But majlis went bevond its basic purpose of recounting the tragedy that
befell the family of the Prophet. It provided a platform that was used to communi-
cate “sound belief™ to the populace, which had little or no academic preparation to
utilize written sources on the subject. It was also in such gatherings that prominent
Imamite jurists lectured or engaged in debate with other schools, thus proving their
leadership to the Imamiyya. As a result, there are numerous works on majalis (the
plural form) by almost all renowned figures of the Imamite school, the contents of
which indicate that they were lectures to a gathering that included lay persons. It is
plausible that the majlis may have been the only platform of communication with
the Shi'T public. It is remarkable that this institution is still nowadays the major
mediom through which socio-politico-religious ideas are disseminated in the Shit
world, at least at the mass level. Moreover, it was through the majplis that pious
literature was disseminated, literature that was not in need of nigorous documenta-
tion. It recounted the miracles of not only the Imams, but also their deputies. [t was
mainly this pious literature that afforded recognition of Imamite doctors, at least in
the eyes of the Shi'ites, as legitimate guardians of the community pending the return
of the Master of the Age, the twelfth Imam. The stories about Ibn Babiya's having
been born by a miracle performed by the Imam, Mufid’s confirmation as the
learned authority by the Imam, or the defense of Tusi's work on figh by the first
Imam, "Ali—all were told in these gatherings, with the purpose of strengthening the
belief of the Shi‘ites in the tenet that, even during the absence ol the Imam, God's
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grace had been continuously descending on the community through these pious,
eminent scholirs,

The great traditiomst of the Qajar period, al-Mirza Husayn al-Mari {d, 13200
[12). relates o story that he found mseribed on the reverse of an old manuscript of
[isis monumental work on figh, al-Nihava )T muarrad al-figh wa al-fardwd, and
which he also found written in the handwriting of several jurists in another place:

It is reported on the authority of the jurist Shavkh Najib al-Din Abit Tilib ul-
Astaribadi may God have mercy on him) as follows: 1 found in the book af-
Nihdva, o the tibrary of the madrasa o Rayy, that 0 s watlen: 1t has been
commumicated o us by a group of our rehahle associites that they were oonvers-
g and confernng shout the way the hook al-Nihdya was organieed and the
comtents thereof wnder varous robries, Eachone of them rased an objection to
anee o1 the other of the injunctions mentoned by the Shaykh Tosi, and said that
they wiere not without flaw, Following this discussion they sgreed and deaided 1o
g n pilgrimage to the tomb of Al {peace b o i ), i Magal, (Thiy happened
when Shaykh Tosi was st alive ) Tust, unlike any other ime b fre 1his. was on
thetr mind bocause of the mattér of al-Nifibya. They concurred that they would
faut for three diovs and then perform the mijor ritupl abluton (ghest) on Thurs-
day night. Theey would prav and would request their Mister, Amir al-Mu'minin
["Ali]. tr wnswer thear praver, so that he might clanty for them the points they
had disputed about [in al-Nifava]. This they did and Amir al-Mu'nunin | Adi]
prosented himsell 1o them in their sleep and said, “No author has compaosed
ok of the figh of the Al Madhammed [ie., the Tmams] more reliable and wurfth
emulating and referring 1o than af-Nohdya . about which you are al viranee
[with ham|. The heook 1s thus because the author depended on the sincerity of s
intention on Giud in writing it for which he has the station and nearncsy i
respect to Giod  Hence. do ol be obstinate m the matier of cstahlishing the
authenticity of that which the author has ensured in his work. Act upon the
rulings thereof and endorse its inunctions . Indeed. he suiffered hardship in ity
careful orgamzation and ity arrangement; and he strove 1o disseminagte the frue
rulings in all places.”

When they got ap from their sleep cach one approached the other and told
what he had dreamt the previous night, which pointed to the soundness of Nifdya
and confidence in its author. They all agreed that each one of them should write
down his dream in a manuscript before uttering it, They did so and on COMPATison
they found that the dream was, both in word and in meanming. contradictory of their
own ideas, They got up and dispersed. fecling satisfied with the outcome of their
writing the dream and proceeded 10 see Shaykh "Tsi. When the Shaykh saw them
he said “You did not have faith in what | apprised you of the book Nihaya, until
vou heard from the pronouncement of our Master, Amir al-Mu'minin (peace be on
him).” They were astonished to hear that and asked him how he knew about it. Tsi
aid: “Amir al-Mu'minin presented himself to me as he did to vou. Then he con-
veyed to me what he had told you.” He then described his dream circumstantially.
“This is the book on which the Shi‘ite jurists helonging to Al Muhammad have
based their opinion. ™

The above story demonstrates the significance attached to the shrines of the
Imams and the ritual of ziyara—visitation of these shrines. Itis no coincidence that
Shiite leaders chose their residence in the shrine cities of Irag. The shrines at-
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tracted a large number of pilgrims who firmly believed that their love and devotion
for the martyred Imams, expressed through these visits to their tombs, would win
them forgiveness of their sins. Pious Shi‘ites looked upon the shrines as the places
where they could share in the Imam's sanctity.™ The concept of al-mashhad (the
site of the grave of the ShiT Imam], with all its pious implications. s¢ems (o have
been well developed by the ninth century: it was probably the strong emphusis on
the zivdra to the shrines of the Imamite Imams that led the "Abbasid caliph. al-
Mutawakkil, in 236/850-51, to destroy the tomb of al-Husayn at Karbald® and
prohibit under threat of heavy penalties the visiting of that mashhad. The prohibi-
tion against performing the pilgrimage to Karbala', which in Shi'i piety came 1o be
placed on an equal, if not superior, state to the hajj, clearly shows the concern of
the Sunnite caliphs about the growing influences of this and other such shrines in
the lives of the ShiT masses. The shrines had also become important centers of Shi
learning and as such attracted students from all over the Islamic world. Tisi had
migrated to Najaf, which contained the grave of "All, And as is evident from the
above story, visitation to the shrine was not only an act of piety for a group ol
scholars, it was also used to obtain confirmation of “sound knowledge” as taught by
eminent representatives of the Imamite school.

Unlike the hajj, which had to be performed at a sct ume, the ziydra of the
Imams could be performed at any time, although some special diys were recom-
mended for this pious act. As a result, there was a continuous Aow of pilgnms to
these shrines, which allowed Imamite leaders to communicate with the faithful from
all over the Shi'i world, at all times. The zivdra was not only an act of convenant
renewal between the Imams and ther Shi'a, it was also a prous act of meeting with
the indirectly appointed deputies of the Imam. For ordinary Shi'ites, in those days
as in contemporary times, these scholars were the nuwwab al-imam—the deputies
of the Imam, the functional lmams. The Shi'ite historical cxpenence allowed tfor
such elevation of their religious scholars, who by virtue of their “sound be-
lief"{affirmed by ‘adala [rightcousness]) and their “sound knowledge” {atfirmed by
their literary output) were able to provide Imamites with badly needed leadership,
astute and prudent, In the final analysis, one can suggest that the survival of the
Imamite community depended on the commemoration of the tragedy of Karbali®
and the zivdra to the shrines of the Imams. Both these pious acts seemed to
perpetuate the threefold religious experience of the Imamites and their ultimate
conceptualization.

These three experiences were: martyrdom (shahada), oceultation (ghayba),
and precautionary dissimulation (fagiyya). The first experience symbolized death in
the struggle for justice and truth against oppression and falsehood. The second
signified the postponement of the establishment of the adequately just Islamic
order, pending the return of the messianic Imam. The third denoted the will of the
community to continue to strive for the realization of the ideal, if not by launching
the revolution (which had to await the return of the Imam), then at least by
preparing the way for such an occurrence in the future by employing precautionary
dissimulation to conceal the true intent of the very survival of Shi'ism—unamely, the
establishment of the rule of the Just Imam (al-imdm al-'adif). Pious literature,
whether commemorating the sufferings of the Imams or describing salutations at
the time of pilgrimage, expresses the essence of this threelold religious experience
of the Imamite community. Furthermore, it is this experience that underlies the
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sigmficance attached o the guardians of pious literature, who also assumed the
guardianship of both the faith and the farthtul,

Vindication of “Sound Belief™

The historical development of the ke al-arba’a (the four books of the Imamite
fadith ) was traced for the sake of gaining a better understunding of the position and
milucnce of the awthors on fradiel 0 the religious and scholarly Tife of Imami
Shitism. The high esteem accorded these authors of the musannafar was also due to
pubilic opimon, which eventually declared the preeminence of the three Muham-
mads (Kulayni, Thn Babava, and Tasi) s the fugahd’ of Al Muhammad, especially
the last, Muhammad Boal-Hasan al-Tasi, in whom culminated the historical devel-
apment of the Tmamite school i all its aspects. Leadership of the Imamite doctors
within the commumity wis measurcd in terms of their being the reliable transmitters
{rwar) of the weachings of the ITmams, but their prestige and influence outside the
community was reckoned i terms of therr ability to equip themselves with the
sophisticated techmgue employed by the practitioners of kal@m, and their efficacy
in vindicating Imamite doctrines

In the begimning—ihat is. hefare employing keldm—Imamite theologians, like
the scholars of ether Islimic sehools of thought, had relicd mainly on al-dalil al-
vandt, the so-called scrproral and traditional proot, in explaining the fundamental
principles of the Faith and their derivatives. In this respect, the difference in their
approach and that of other Islamic schools wis in the fact that the Imamite scholars
in their exegesis and interpretation of al-sem” always referred to their Imams, whose
clucidations were regarded as religious precepts and Jegal injunctions, binding on
the community., By contrast, the Sunnis referred to their jurists, whose opinions
were ot dlways binding. The presence of the Imam, who also came to be acknowl-
edeed as an infallible successor of the Prophet, simplified the difficulties that arose
in the interpretation of the verses af the Qur'an or in traditions in which interpoli-
tions had ocourred

Sphntering of the Shifites into various factions, and the persistence of the
Sunnites and the Khanijites in confronting the “Alid Imams and their close assoi-
ites with profound enticsm of their beliets, forced the "Alid Tmams to erjuip them-
selves with more sophisticated intellectual tools 1o meet the challenge. Initially—
because discussion between different schools was hmited 1o matters pertaining to
canonical abligations. such as the tming of daily prayers, ablutions, and so on—
arguments hased on al-dalil al-sam'i were hampered by the inherent problem of
Being open to any nterpretation that could be imposed on a parhicular verse or
tradition. Moreover, the traditions, hereft of the authority enjoyed by the Quranic
text, were open to mterpolation as well as alteration, introduced by the personal
likes and dislikes of anv transmitter. Mufid, Sharif al-Murtada, and Tisi, among the
Imamite scholars in Baghdad, who did not fail to observe the discrepancies and
spurious origin of some part of al-sam’, openly declared that not only had the
transmitters not reported the whole truth about what the Prophet had said, but they
had tampered with the facts regarding certain crucial matters,

In some of the sermons delivered by “Ali b, Abi Talib one can trace the roots of
the arguments based on af- agl (intellectual reasoming) and demonstrative proofs in
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support of his contentions against those who disputed his position as caliph. Al-
though ‘Ali may not have intended to speak in the manner that became firmly
rooted in the writings of the Muslim theologians (sutakallinnin) it is plausible that
it was in discussion about Islamic leadership, which was not absolutely defined in al-
sam’, that al-dalil al-‘agli—the rational argument (the form of demonstration fa-
vored by speculative theologians, mutakallomin)}—came to be employed, supple-
menting the earlier al-dalil al-san’i. Much later in the history of Islamic theology
one finds that these very sermons of "Ali and his other utterances were utilized by
the Mu'tazilites and the Shi'ites to substantiate the fundamental principles of reli-
gion (usal al-din), as well as to refute the contentions of their opponents.

During the Imamate of Ja'far al-Sadig (d. 765). on the one hand. the
Mu‘tazilites had developed the kaldm arguments to prove their doctrinal positions;
and on the other, the Zindigs and the Daysanites, who had apparently rejected
Islamic revelation, and the followers of other foreign creeds, were occupied in
spreading their own doctrines, which were based on rational argumentation. With
the rise of other Shi‘ite subdivisions, such as the Kaysinites, the Zaydites, and the
IsmaTlites, the central group of the Shi‘ites, who formed the Imamite school in the
later period, were placed under severe hardships because of the criticisms leveled
against them by both Shifites and non-Shi'ite groups.®* In order to survive the
assaults on their tenets by other sects, especially the Mu'tazilites, who had em-
ployed fresh terminology and demonstration in their argumentation, the Imamites
had to come forward to vindicate their doctrinal stance with equally sophisticated
and effective tools of reasoning,

This period also witnessed the career of Abu Hanifa, the founder of the Hanah
legal school, who used analogical deduction (givds) in figh against the lollowers of
hadith, whose efforts were directed toward filling every chapter of the figh with
hadith reports and proving that hadith was always a sufficient source for the solution
of religious questions of rite and law. Sometimes giyds was given prelerence over
even a rare tradition (kfiabar af-wdhid), and Abi Hanifa 1s reported to have stated
that his decision was based on his own sound opinion (al-ra’y) and that it was the
best opinion he had discovered. It was Abu Hanifa's use of his “sound opinion™ in
arriving at a legal decision that allowed his disciples, like Aba Yusuf (d. 182/798.
093, to add to these opinions their own reasoning, which sometimes led to opinions
differing from those of their teacher, Abi Hanifa ™

During the periods of the Imamate of the fifth and sixth Imams, al-Bagir and
al-8adig, religious movements between the schools and religious debates between
various schools of thought came into being. This situation required the Tmanutes,
on the one hand, to debate with other Shi‘ite groups and refute their doctrines; and
on the other, to vindicate their doctrines against the attacks of non-Shtites, above
all, the Mu'tazilites. This task, in the early days, because of the lack of compiled
works of the Imamite traditions and the insignificant number of their scholars, was
not easy. Under the circumstances, the close associates of the Imams, who were
engaged in the vindication of Imamite tenets, had no choice but 1o refer 1o the
Imams in Medina, who, they thought, were the most knowledgeable and most pious
of their age. Thus. the Imamite theologians, at all times, made the Imams the
center of their attention and refuted their adversarics with the guidance of thewr
limams.

It was in this milieu that the traditions from the Shi'ite Imams, especially al-
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Bagir and al-Sadig. began to be written down, Consequently, traditions mentioned
on the authonty of these two Imams are more numerous than those reported from
other lmamite Imams. The compilation of these traditions was not completed until
acentury or so later, and all the subdivisions of thee Sht'a (such os the Tsmi'lites, the
Fathites. and the Wagifites). especially after the death of al-Sadig, were able to find
support for their particular doctomes by ainterpretmg and even mterpolating the
wrteringes Of the Tmams. At the spme tme, many traditions were fabricated und
falsely atiributed to these Imams . particalarly to al-Sadig, during whose lifetime, as
seen phove, extremist Sheites hid begun their activities in Kafa, 1t s plausible that
i the absence of a systematically developed Lmamite school, many carly Tmamite
authors, at least in the beginning, were prope 1o aphold belicks and doctrines thit
Later scholars comsidered corrupt; they accordingly engaged in the revision or correc-
tim (or even remferpretistion ) ol these heliofs,

Exfferent Shitite subdivisions, which cither fabricpted traditions o interpolated
them in order to make ther arguments eonvineing, resorted o Tabricating isedds ay
well making them look asif they went back to the Tmams, The sifting, systematizing,
andarranging of hadith reports by the Imamite school, as discussed above, was partly
due 1o this threat caused by falsified traditions and chains of transmission.

After the emorgence of kaldm, Tmamite doctors, in order to refute the conten-
nons of therr adversaries and vindicate their own tenets, gradually found them-
sclves under pressure to resort o the keldm werminology and method of argumenta-
non. although. in the beginning at least. most of the Shifites were not favorably
disposed to speculanve theology. Tn fact, they pomted o traditions forbidding
argumentation and discussion on matters pertaining to Faith.® But gradually they
hegan to pay attention to the need 1o acquire the principles of kefdm, and a group
among the discaiples of Imam al-5adig became the first geperation of Imamite
thealngians. The Imam encouraged them to debate with their adversaries, refute
lalse doctrines, and substantiate the truthfulness of their own beliefs,

Hewever, in this schoal, as in the ease of other schools in [slam, there arose
sharp diflerences between the upholders of af-dalil al-sam’7 and those who based
their contentions on al-dalil af-'agii. This led 1o mutual refutation and condemna-
tion. But it was precisely the need to vindicate the Imamite faith through kaldm
arguments that increased the importanee of the Imamite theologians, wha cited the
arguments of Imams and statements of "Ali to corroborate their method of vindica-
tion. The theologans, both lmamite and non-Imamite, in the process of their study
of the sermons and maxims of “Ali, inferred various points that they proved hy
ratiofial arpumentation and they meluded them in their exposition of the fundamen-
tal principles of religion. This use of al-dalil al-"aglf by "All was interpreted by them
as permission to engage m kaldm disputation.® In fact, they considered "Ali to be
their teacher in the use of kaldm

Ihe first Imamite murakallimn were not in complete accord with one other on
matters of doctrine. This seems to have resulted from the lack of collected works on
kaldm written from the Tmamite viewpoint, as well as a lack of consistency in
emploving technical terms and classifying matenal under appropriate rubrics, An-
ather factor that contributed to these divergences was the presence of the Zindign
and some of the newly converted and self-seeking Muslims who had attained some
prominence and engaged in debate with the Mu'tazilites 1o refute their doctrines,

They also had a certain leamng toward the Imamite school and were able to blend



The Tmamite Jurists, Leaders of the imamivya B3

their own doctrines with those of the Imamites, This resulted in some blasphemous
doetrines by Imamite theologians, totally at odds with fundamental principles of the
Imimiyya. The Imams and their close associates had to intervene and refute such
false doctrines in order to make those theologians aware (6 their errroncous infer-
ences and stop them from disseminating false doctrines.

Differences of opimion concerning traditions and communications allegedly
received from the Imams created a rift between those Imamites who wanted to
uphold the importance of hadith for religious and legal practice, and those who
were inclined to give equal supremacy to human reasoning in deciding religious
questions. The latter group maintained the fundamentality of al-'agl over al-sam’,
and became separated from the traditionists who believed in the fundamentality of
al-sam'. The former proup formed the early generation of the Imamite
mutakallimin, who participated with the Mu'tazilites in their discussion about the
fundamental principles of religion.” This intellectual activity led to a considerable
litersiry output, written by various parties in refutation of the doctrines of others,

The two school, the Mu'tazilites and the Imamites, did not dilfer much m their
central theological exposition, especially in view of the close association between
some of the Shi'ites and Mu'tazilites. This close relationship was the main reason
why their doctrines were later confused. Some Mu'tazilite biographers c¢lassified
some Shifite authors as Mu'tazilite and vice versa: Sunni biographers have, most of
the time, confused Shiites with Mu'tazilites, or have regarded them as identical.
This is evident in their treatment of the Zaydites, an important subdivision of the
shiites.

The founder of the Zaydi school was Zayd b, "All b. al-Husayn, a pupil of
Wasil b. "Atd", a Mu'tazilite. Zayd followed Mu'tazilite theological exposition and
used to give Mu'tazilite leaders priority in teaching over the Imams from among the
ahl al-baye. 1t was for this reason that a group of Shitites in Kofa renounced his
leadership for having followed the Mu'tazilite thesis regarding the Imamate of an
inferior (af-mafdial) Imam. and for having refused to curse the first two permissible
caliphs. Even the fifth Imamite Imam, al-Baqir, discussed this matter with his
brother Zavd, and exhorted him net to acquire knowledge from those who had
broken their battle allegiance with his great-grandfather, "AlT b. Abi Talib, or trem
those who did not believe in the legitimate authority of the Imams from the afd al-
hayt and who made it a prerequisite in an Imam to rise with sword in hand . #

Besides the question of the ITmamate, the qualifications of an Imam, and the
mode of his appointment, there were ather issues of controversy and debate be-
tween the Mu'tazilites and the Imamites. These issues included some of the basic
doctrines of the Imamiyya, such as ghayba (occultation of the Imam), raja (the
return of the messianic Imam before the final resurrection), bada’ (alteration in
divine ruling), and other such doctrines. Some of the blasphemous beliefs, like
hulid (transmigration of souls), mashbih (anthropomorphism), and so on, which
were ascribed to the Shifites because of their being expressed by some of their carly
midakallimin, were vehemently rejected by Imamite theologians.

The most important single point on which the Imamites and the Mu'tazilites held
divergent opinions was the question of “clear designation™ (nass jalf) in the Imamate.
The Imamites and other non-Imamite groups argued that the early Shi‘ites, prior to
the Imamate of al-5idig, had not encountered this concept. and that it was during the
time of al-Sadiq that Shi‘ite mudakalliman, like Thn al-Rawandi (d. 245 or 298/ 859 or
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S10Y and Abu s al- Warrag (d. 247/861), tormulated beliel in the "clear designa-
tion” of the Imam ™ Bur the Imamite theologians refuted this point, saying that belief
in this doctnne formed the cornerstane of the earliest creed of the Shitites. However,
ther opponents, merely beeause they could not find a written document stating this
behie! prior 1o the writings of the atorementioned pudakallomin, conjectured that the
latter had been the formulators of the doctrine in question. In fact, argued the
Pramites. just as belief in the justice of Godand "middle position™ preexisted ther
systemitic exposition by the Mo talite theologians al-Nazzam and Abw al-Huodhayl,
seedid the beliel in al-nass; in any case, a beliel does not depend for 1ts commence-
ment o its beimg wotten down or documented

The main dispute between the Imamite theologians and the mutakallinein of
all the other schools of theology was on the question of the Imamate. Henee, from
the time of Imam al-Sadiq onward, Tmamite scholars belonging o the Qatiyya®
wrote pumerous works on this subject, expounding smd claborating their arguments
with both seriptural Csaen T and rational Cagli) proods,

Among the authors of this first generation of Imamite theologians, some stand
ot prommently in early sources, "Ali b lsma'il b Maytham al-Tammir, according
tar Tiist, was the first person to expound the doctrine of the Imamate theologically,
hasing 11 on lmamite principles © He was the contemporary of another remarkable
[mamite stakallion, Hisham b al-Hakam. who frequented the Barmakid circle,
entening into the philosophical and theological debates sponsored by its members.*!
Stll other prominent hpures were Mubammad b, Nu'man Mu'min al-Tag (known
o s opponents as Shaytan al-Tag) and Muhammad b, Khalil al-Sakkik. The latter
is also reported o have written i book in refutation of the contentions of those who
thd mot mamtain the necessity of the prinaple of nasy i the Imamate.™

The consequence of this hterary output on the topie of the Imamate and its
spread among theologians was thit eventually the Imamate carned a place among
the fundamentals treated in kaldm. As a matter of fact, it became one of the most
debated issues among the Imamite puctakallipin of the second generation, includ-
ing some profound scholars like al-Warrag, Ibn al-Rawandi, Hasan b, Masa al-
Nuwhakhti. and Aba Sahl Ismail b, Al al-Nawbakhti. These theologians elabo-
rated and elueidated concise summiaries of earlier mutakallimin and also undertook
to refute more thoroughly the doctring) position taken by the Mu'tazilites and other
schnols of thought, The works composed by these authors on the Imamate™ were in
accordance with the principles of the Imamite school and were regarded as the most
authentic exposition of its beliefs. It was by the endeavors of these scholars that
thseussion on the prinaple of the Imamate became part of the Shi'i kaldm, where it
began to he treated together with the doctrine of mubuwwa (prophecy).

Alter the generation of al-Warraq, Tbn al-Rawandi, the Nawbakhtis, and their
immediate successors, the Shifite kaldm found extensive and detailed exposition,
Several later theologiasns wrote works on kafam with different arrangement of topics
and in varving styles. Although all of them followed the same principles of religion
s propounded by the carly doctors of this school, in many detailed instances there
were divergencies, and each one wrote according Lo his personal temperament and
bent of mind, It was, in large measure, this rise of divergence of opinion among the
mutakallimiin that gave traditionists an opportunity to criticize and question the
utihity and vahdity of rational demonstration in proving religious truths.

It is plausible that the roots of the Akhbari-Ustli controversy in later Imamite
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history can be traced back to this period when the supporters of al-dalil al-sam'T
argued for the scriptural proof and tried to demonstrate that the akfibar (communica-
tions reported on the authority of the Imams) were a sufficient source for the reli-
gious and legal life of Muslims.® On the other hand, the upholders of al-dalil al-"agli,
who could be regarded as the forerunners of the wsilis, mamntained that rational
demonstration was crucial in the ¢lucidation of religious precepts and in elaboration
of what was considered religiously binding on the community. This was particularly
the case in those matters where al-sam’ could not provide the authentic documenta-
tion necessary for incorporation of some of the akhtbar into legal practice.

As mentioned above, Tosi had made this observation regarding akhbar in
which discrepancies and contrariety had occurred. Consequently, in his last work
on jurisprudence, Mubgsir, he explained his method, which was o lollow ijihad
{(independent reasoning). balancing it with akhbar, 1o issue a judicial decision. The
reason for following this method, as he explains in his Introduction 1o Mabsdar, was
that Imamite jurists had put traditions together without transmitting the actual
wording, so much so that legal decisions based on such traditions failed to include
the sense of the words of the tradition. Moreover, these jurists had olten failed to
understand the purport of the traditions, Thus, Tasi undertook to rectify the situa-
tion by bringing together some cighty works on figh and applying his methodology
of “balancing” ftihad with akhbdr. As a matter of fact, all Tasi’s works, whether on
jurisprudence or on usil al-din, indicate his efforts to work out a delicate compro-
mise, blending the two forms of argumentation based on al-sam’ and al-‘agl. By
cmploying this method he was able to vindicate the Imamite teachings, studying the
vast pumber of traditions and giving them the theological structure of a doctrine,

The history of Imamite jurisprudence, as well as theology, shows that al-dalfl
al-"agli was found necessary not only to substantiate the necessity of the Imamate
and to solve the problems of legal practice, but also to defend the absence of
infallible authority during the occultation {for the Imam’s presence was regarded, at
least theoretically, as decisive in all points of law and doctrine). Tt was presumably
for this reason that Ibn Babiya, the Imamite traditionist, who ventured to demon-
strate Imamite doctrines by relying mainly on al-dalil al-sam’i, found himself under
pressure to meet the challenge of the more profound eriticisms made by the
Mu'tazilite and Ash'arite theologians. These criticims related to matters that were
supposed to constitute al-dalif al-'agli, and thus had to be dealt with by using the
rational argumentation favored by the muwakallisnin, For instance, the relationship
between the Imam and raklif (religious duties imposed upon a believer) was a
theological concept that had to be established by the mntellect, because it was a
derivative of the more central dogma of the justice of God. This necessitated that as
long as religious obligations were in foree, the existence of the lmam (who could
elucidate those obligations) was indispensable, Such a conclusion did not depend on
scriptural proof; only rational demonstration could establish such a necessity.

The prolonged occultation of the last Imamite Imam clearly seems to have put
pressure on scholars who followed Ibn Babidva to vindicate the Imamile creed
theologically. It was, in large measure, for this reason that Mufid began his studies
in kaldm with prominent Mu'tazilite teachers. His training in kal@m rendered him
one of the leading mutakallimin whose intellectual endeavors were able o utilize
developments of the preceding period to give a definitive form to Imamite doc-
trines, Ibn al-Nadim, a contemporary of Mufid, remembered him as one of the
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preatest mugtakallimn of the Imamites, in whom culminates the leadership among
his associates of the Imiamivya in law and theology. Mufid had tramed his disciples
in kaddmr, The most brillinnt and erudite of them was Sharil al-Murtadh, He com-
posed one of the chiet works on the lmamate, al-Shafi fi al-imdma (The complete
statement on the Imamate ). w reply 1o the refutation of the Imamite stand on the
guestion of the Imamate discussed in the seetions dealing with the Imamate in al-
Mughni (T abwab al-tawhid wa al- adl by al-Oadi "Abd al-Jubbar,

Sharil al-Murtada brought to fruiion Mufid's work in rational theology and
became the most prominent of the Imamite theolograns following the death of his
teacher Mufid in au. 1014, He died in the vear 436/1044-45 ut the age of eighty,
having spent some sixty vears in the public life of Baghdad, He wis among the first
Shitt ductars who converted his home into a place of learning, where students from
various parts of the empire used 1o attend his lectures.™ Tusi, as we saw carlier,
pursted the legacy of Mufid and Sharif al-Murtada, and excelled in jurisprudence.
providing the Imamites with systematized and organized documentation Tor the
dlermvation of Law,

fn the intellectual (and 1o some extent the paradoxically reactionary ) milicu of
Baghdad in the first half of the fitth/cleventh century, students attended lectures of
the eminent tepresentatives of different sehools of thought, regardless of their own
persanal affiliation to one or the other school, Shanf al-Murtadi's wide knowledge
in different areas of Mushm sciences attracted a large number of students to him,
The century was pregnant with challenges for religious communities and, most
significantiy. it was the preeminence of al-dafil al- agli that began 1o be felt at all
levels of scholarly pursuits. 1t was at this time that Imamite frgh, ay discussed above,
emerged from being just a collection of opimons of the Imams to hecome b
intellectual process based on personal reasonimg, 1SsuImg lepal opinions on matters
particuliarly peetinent to that age. The other factor that increased the importance il
intellectual pursuits, and encouraged Shii scholars like Shari al-Murtada and Tosi
to provuce systematic and creative religious writings, was the patronage and protec-
tion of theologians by the Boyids, The Boyids had shown great interest i the
Mu'tazili kalamm. Their patronage of the Imamite theologins helped foster a
Mutazilite form of kalam among the Shitites

Among Sharif al-Murtada's works on kaldm, T have mentioned Shafi. Accord-
ing to Tisi, who abridged it during the lifetime of its author, it includes all the
demonstrations of the Imamite thenlogians in sustaiming their doctrine of the
Imamate ® The fact that it was abridged during Sharif al-Murtada's lifetime indi-
cates that it wus animpartant work on the subject of the Imamate. and indeed i has
remaumned unsurpassed throughout Imamite listory,® His other important work on
kalam deals with the infallibility of the prophets and the Imams, Tanzih al-anbiyd
wa af-a'imma { Removal of the Prophets and the Imams from blameworthy A540CHI-
tionsi. Ini this work he treats the subject of the infatlibility of religious lcaders in
gencral and the Mamelessness of the actions of “Ali, his two sons, al-Hasan and il
Husayn, the gighth Shi'i Imam, "Ali al-Rida, and the last Imam of the Twelvers, in
particular. ™

Sharif al-Murtada is rightly known as the mujuddid (restorer) of the Imiamivya
school whose scholarly endeavors, in addition 1o his extremely influential SOCI-
political position, helped to bring about both the recognition and the firm establish-
ment of the Imamite school in the “Abbasid capital. Thn al-Athir (d. 606/1209-10),
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in his elucidation of the hadith regarding the appearance of a mujaddid at the turn
of a century, writes that during that epoch the most important schools of Islamic law
were those of al-Shifiq, al-Hanafi, al-Malikt, al-Hanbali, and the Imamite school,
Then he mentions the names of the mujaddids of these schools in each century, For
the fourth/tenth century, Ibn al-Athir erroneously mentions Sharif al-Murtada; in
that century the leadership of the Imamite school was in the hands of Sharif al-
Murtadd's teacher, Mufid. This point corroborates the fact that Sharif al-Murtadi's
leadership of the Imamite school was widely recognized and had overshadowed
Mufid's contribution. This popularity of Sharil al-Murtada, ot least in the eyes of
the Shi'a. was partly due to his renowned genealogy, going back to the seventh
Imamite Imam, Misa al-Kazim. For ordinary believers, it was important to remem
ber that Sharif al-Murtada, in his position as the spokesman of the Shi'a, was
indirectly confirmed by the Imams.

A most popular story that the ShT'a loved to hear about Shant al-Murtada and
his teacher, Mufid, was the one narrated time and again to emphasize the greatness
of these scholars, with the obwvious implication of their being approved by the holy
ahl al-bayt. (Such approval was far more crucial than any of their expository writ-
ings for their being acknowledged as the leaders of the Imamivya by the adherents
of the Imams.) The story has been preserved by the Mu'tazili commentator on Nafif
al-balagha (a collection of sermons and maxims attributed to "Al), Ibn Abi al-
Hadid (d. 656/1238), He related the story on the authority of one Fakhkhar b, Ma'd
al-"Alawi al-Muosawi;

Al-Mufict, Abo "Abd ALER Muhamimad b, al-No'man, the ITmamite jurist, inoa
dream saw Fitima, the daughter of the Prophet, come tosee bim when be was in
his mosgue in the Karkh, She was sccompanied by her two sons al-Hasan and al-
Hasavn, who were sull lictle, At that time she handed them 1o him amd sad:
“Teach them al-figh.” He woke up in the state of astomshment at having seen
this dream. When the day progressed, f[ollowmg the night when he sow the
dream, he saw Fatima, the daughter of [al-Husayn b Ahmad b, al-Hasan| al-
Misir, and around her were her maids and i front of her were her two little
sons, Muhammad al-Radt and "Ali al-Murtada, He stood up and greeted her
She said: “O shaykh, these are my two sons. 1 have hrought them 1o vou so that
vou would teach them al-figh.” ARMulid wept and related the dream (o her and
took upon himsclf to teach them el-figh, God blessed them both and opencd the
gates of knowledge and virtues that made them famous in the world.”!

This confirms the abality ol Mulid to teach “sound belief” and “sound knowl-
edge,"” and also glorifies the roles of Sharil al Murtada and his brother Shanf al-Radi,
the compiler of Nahj al-baldgha, in the revival of Imamite learmming. For the Imamites
it was important to be told that their scholars were confirmed in their responsible
positions as teachers and guardians of the Imamite creed. One often encounters
pious narratives in which, for instance, Mufid received reseripts (rawgiar) from the
twelfth Imam confirming him as the jurist and theologian of the Imamites, 1 have
mentioned above the manner in which Tusi's Nikiava was approved by the Imam “Alj
as an authentic work on jurisprudence of the ahl al-bayt.

The purpose of using kaldm was to vindicate the “sound belief” of the Imamite
community under attack by theologians of other Islamic schools, The methodology,
in this regard, was the one preferred by the speculative theologians—thal is o say,
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it was based on the alality of human reasoning (o elaborate and defend the beliefs in
guestion. But for the ITmamites in general, much that was treated in kaldm remained
incomprehensible. They were satisfied with the traditions and the literature that
spoke 1o their feelings as the adherents of the Imams, and found difficulty in
grasping the complexities of kalim, for which they had little use in their religious
expenence. Nevertheless. it wis the theologians” “sound belief," in addition to their
“sound knowledge™ acquired through both seriptural as well as rational proof, that
made it possible for some of the leading Imamite doctors to assume the leadership
ol the lmamite commumity in the absence of the twelfth linam.

Although assuming such leadership of the community was not problematic
fepally, because of the provision regarding the “gencral™ deputyship of a qualified
Shitt duning the occullation, the jurists had to work out in some detail, however
hypothetically, the nature of their leadership in the absence of the Imam. The
Tmumite jurists were fuced with a real situation where, on the one hand, they had 1o
aet as the coustadians of the lmamite theory of leadership, both sparitual and tempo-
ril, and om the other, they could not afford to ignore the historical reality wherein
Imamite temporal suthority could be established. In the next chapter | will examine
the Imumite theory of political authority and show the problem that s comimonly
shared by all those who have 1o find ways of pecommodating the contingencies of a
concrete situation without having to compromise an ideal that appears to be threat-
ened by that real sitwalion,
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The Imamite Theory
of Political Authority

The cornerstone of the Imamite theory of political authority is the existence of an
Imam from among the progeny of Muhammad, clearly designated by the latter to
assume the leadership of the Muslim community. Acknowledgment of the lawfully
established authority of the Imam falls within the catepory of the religious obliga-
tions (al-takalif al-shar'iyya) imposed on the adherents of the Imam. Among the
Shi'i Imams, it was during the Imamate of Ja'far al-Sadig (d. a.p, 763) and his
successors that the idea that the "Alid Imam was the sole leginmate authonity— by
virtue of his being an infallible leader and authoritutive interpreter of Islamic revela-
tion, and therefore qualified to establish the Islamic state—became o distinctive
feature of lmami ShiTsm. The Imamites mvanably regarded the historical ealiph
ate, with the exception of the period when "All was acclaimed as the caliph, as
usurpatory and illegitimate.! As a matter of fact, even non-Shi'itec Mushims, who
were not actively engaged in resisting the calitpphal authority as such, opposed the
khulafd al-fawr or al-zalama (tyrannical er unjust caliphs) and regarded obedience
to them as disobedience to God.”

In Iméami Shi‘ism, government belonged to the Imam alone, for he was equally
entitled to political leadership and religious authority. The fourth Imamite Tmam.
‘Ali b. al-Husayn (d. a.p. 712-13), in his invocation on the oceasion ol the Friday
service, the convening of which is considered to be the political right of the Tmam in
his capacity as the temporal ruler, said: “O my God, this position [of convening and
leading the Friday service| belongs to your viceregents (khulafd') and your chosen
ones . . . which they [i.c.. the Umayyads] have taken away [from us]. ™ The implica-
tion of such an utterance was that the function of convening and leading a public
form of worship by the caliph was wsurpatory, and hence legally invalid, and also
that the establishment of caliphal authority without prior designation was itsell a
political innovation in the same way as assuming the leadership of public worship in
religious law. Palitical innovation gave rise to political dissidence, resulting in active
or passive resistance to the rulers of the age.

B
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However, even before the disappearance of the twelfth Tmam, following the
murder of al-Husavn in Karbald® (a.no 681, the Shiite leaders reoncented their
adherents o adopt political guietism. especially after most of the Shi't revolts fuiled
to achiese any concrete results in favor of the family of the Prophet. This reonienta-
tiom ol the Shivtes toward o policy ol quicscence, and the acceptance of existing
circumstances until o descendant of al-Husayn could establish the vrue sl
pedety at the proper ume. were achieved by al-Sadig’s own example. Significantly,
he refuscd 1o support the dircct politieal action of his cousins and, in spite of being
one of the most respected leaders of the "Alids, he also dechined the invitation o
aceept the caliphate when the "Abbasads assomed power '

AlSidig s utiitode toward polities became the Toundation of Imamite political
theory dunng the occultation ol the twellth Tmam. The absence of the political
discretion of the Tmom taught ity followers to employ tagivva (precautionary dis-
simuliiion ) amd fewidt o more Bavorable time for the overthrow of tyranmical rulers
and their replocement by the Tmam. Although the Tmam was entitled to palitical
authorty, s Trsomate. alter all, wis not contingent upon his being invested as the
ruler [sediver b ol the community

Fspediently, under the impact of histoncal crrcamstances, leadership of the
commuity was divided into g temporal and o spinitaal sphese. The former wis
regarded as nsurped by the ruling dynasty. which in theosy requared proper designa-
non (neasy) by the Prophet, but was tolerated as long as its sphere of action was
lted o the execution of the Yaw. The spiritual sphere, although m I1slam meta-
phvsicilly connected o the very nature of God who exercised divine authorty and
poverned the affairs of humanmity through o divinely appoimted human agency like
thit of the Prophet, Bkewse reguired a clear designation, also by the Prophet. The
halder of spirtual authority in ShiT Islam was the prool (hugia) of God, empowered
tointerpret Istimic revelation ind eluborate on ot without committing error. In this
respect. the Tmam was like the Prophet, who was cndowed with special knowledge
amil had inherited the knowledge of all the ancoem prophets and their legatees
lewsiva ), The Tmam s, thus, the link with the way of pudance, and without
acknowledging him no person seeking guidance can attuin it This spiritual author-
iy with the mght 1o demand ohedience, acoording to the Tmamite teaching, was not
contingent upon the Imam's being invested as the ruling authority (sulan, who
contled snel did exact or enforee obedience) of the community. As such, it resided in
AT from the day the Prophet dicd, for he became the Imam and the only true amir
of the farthtul through the Prophet’s dessgnation

his leadership would cantinue to be available in the line of the Imams, explic-
ity designated by the preceding Imams. 1t was in this latter sense that the Imamate
of the communmity came to be conceptualized. Therefore. religiously speaking, to
trnore or disnbey these divinely appointed Tmams was tanlamount 140 dishelief
fhufr). When the twelfth Imam reappears, the temporal and spiritual authorities
will merge in his person: like the Prophet he will umqguely unite the two spheres of
the weal Islamic rule. Thus the idea of Imamate by designation among the “Alids,
continuing through all political cireumstanees, was cemented by the expectation
concerning the Imamate of the last Imam while he i in occultation. This reaffirmed
the Imamite hope regarding true Islamic rule by a legitimate Imam from among the
descendants of al-Husayn.

In the development of the political attitude of the Imamites, the threefold
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religious experience of the community, as mentioned briefly in the last chapter, had
a major role to play, These were the martyrdom (shafigda), the occuliation
(ghavba) and precautionary dissimulation (fegivya),

The first experience followed the conviction that God, who is the Creator and
the absolute Sovereign of the universe, is just. Accordingly, God has the welfare of
the individual at heart in the demand that humankind heed the guidiance provided
by divine revelation to the Prophet. This divinely inspired guidance also requires
obedience to the Prophet in his capacity as the head of the Islamic polity. By
implication, then, the Imam, who is regarded as the rightful successor of the
Prophet, must also be upheld as the true leader of the community 10 whom obedi-
ence is due in his capacity as the head of government. When the Imam. following
the death of the Prophet, was denied his right to assume the temporal authonty
invested in him by divine designation, direct political action was justified to estab-
lish the rule of justice—to replace a wsurpatory rule by a just and legitimate one
The result of the ensuing struggle to install a legiimate political authority entailed
the murder of several Shi'T leaders. which in the light of the above conviction, was
apprehended by succeeding generations as martyrdom sulfered in order to uphaold
justice against oppression.

The sccond experience, the concealment of the legitimate Imam, reflected the
failure of the ShiT revolts provoked by atrocities of the ruling house. Moreover, it
connoted some sort of divine intervention in saving the life of the Imam by moving
him from the realm of visible to invisible existence. and conveved the idea that the
situation was, at the time. beyond the control of those who proposed to overthrow
the tyrannical rulers in order to establish the Islamic rule of justice. Behef in the
occultation of the Imam and his eventual return at a favorable time helped the
Shiites to persevere under the difficult arcumstances and to hope for some degree
of reform pending the return of the Tmam al-Muhdi. Such expectation necessarily
implied the postponement of the establishment of the thoroughly just Islamic order
pending the reappearance of the messtanic Imam, who alone could be invested with
valid political authority,

The third religious expenence of the Imamite community was fagivyva, employ-
ing precautionary dissimulation of its faith. This underlay the political athitude of all
the Imams and their followers subsequent to the martyrdom of al-Husayn in a.n.
680, The Shi'ite leaders encouraged the employment of tagivya and even declared it
to be a duty incumbent on their followers, so as to avoud pressing for the establish-
ment of the "Alid rule and the overthrow of the illegitimate caliphate. In a sense.
tagiyya signified the will of the Imamite community to continue to strive for the
realization of the ideal Islamic polity, if not by launching the revolution contingent
upon the appearance of the Imam and his consolidation as the leader of the commu-
nity, then at least by preparing the way for such an insurrection in the future. In the
meantime, the Shifites had o avoid expressing their true opinions publicly about
the shortcomings evident in the various de facto Muslim governments in such o way
s 1o cause contention and enmity,

These three religious experiences of the Shi‘ites during the first three centurics
of their history were bound to mold the politcal outlook of the scholars of this
ommunity whenever faced with a new political situation. Rulings on such a situa-
tion could be traced hack to precedents set by the Imams., But the guestion of the

gitimacy of a political rule established by a professing Imamite during the absence
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ol the pohitical dhiseretion ol the Hidden Tmam was an issue that had no precedent
set during the Tietime of the Imams. Imamite jurists could not give a legal apinion
hised om i precedent set by the Imamate. As a result, they had o guide the
commumity by ssting g legal opimion based on their independent reasoning (i),
ik could e evoked an the absenece of documentation in SUPHT ol @ giw_‘:n 1‘1.I|'H1p.
trom the communmications fransmitted on the authonty of the Imams regarding the
nature of Imamte politesl authonty dunng the accaltation

s precescly this question that | propose to exmaine m this chapter. How did
the Bmamite jupsts cope wath this new development i the Imamite theary of
politcal authory On the one hand. the Shi‘ites during the Complete Oecultation
of the twelfth Imam continued o sccommaodate themselves 1o the reality of life
under the dllcgtimate povernment ol the “Abbasids; on the ather, Tor over o huns
dred vears. they found themselves living under the Imamite temporal authority of
the Bavids (tenth—cleventh conturies). How was this apparently paradoxical situg-
ticn (o be resolved anlight of the central woet of the Imamites—the Tmam’s sole
precogutive o rule over the Mushim community—and the new circomstance created
by the political aseendancy of an Bmamite dymasty Tor the first time since the
concealment of the last Fmam?

Phe Buyid poeriod as an important interlude in Imamite history becanse of the
aseendancy of Shitsm and the patronage that was altorded Shiti scholars by the
dymasty toowrite ther weorks under relitively fivorable conditions and even in a real
sense of security, Solutions ol tered o the sensitive question regarding an Tmamite
Islsmic government. headed by the Imam himself or by his specifically designated
depoty. were carclully formulated during thes penod, They are found in the lexts
that deal hasically wath junsprudence. Imamite scholars did not compaose treatises
similar tooa-Mawardi's elf- A& al-vadienyyve i order 1o deal with the new devel-
opmentn Tmamite wmporal authority. In fact, no such atlompts were necessary in
the light of the Complete Ocealtaton of the bmam, which posiponed the entire
guestion ol Tepimimate temporal authority o the end of tme. Nevertheless, in the
meanwhyle, practical paidapce for the members of the Imanmte community living
under these circamstances way deemoed necessary,

This necessity prompted scholars to express their opimons regarding Imamite
temporal authority in those sections of the applied figh that required the exercise
of the Imam's suthority (welidve) in his absence. The options that were issued
reparding the wilayae of the Tmam and his deputy went through further elucidition
and eluboration durine subsequent periods of Imamite history when ShiTT dynistics
like those of the Salavids and the Qagars came o power. But there were no
deviations from any of the politico-theological tenets already formulated. In fact,
omee i was crystalized, the doctnne of the Imamate was left untouched through-
out Imamite fustory. However. the weltare of individual Imamites very much
required the appheation of reason—the theological underpinnings of the Imamite
school—to analvze and tesolve problems affecting the Shi't community. In this
connection lnamite junsts provided ingemous leadership to the Imamile commu-
mity by serupuloushy pusrdmg Imamite doctrimes and allowing {or interpretution of
the implications of Shi'i teachings in the applied figh so as to accommodate politi-
cal contingencies that affected the evervday Tives of believers. These implications
vhwvinusly included the gquestion of leadership of the Imamites during the absence
ol the Fmam
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Imamite Political Authority during the Occultation

In the light of the main concern of the ITmamite jurists to provide their followers
with practical guidance relevant to their survival under “unjust” palitical authori-
ties, it is important to state from the outset that none of the classical texts on the
fundamental principles (wsil al-din} of the ITmamite school, as examined for this
study, deal directly with the possibility, not even as a lail accompli, of temporal
Imamite authority during occultation. Such a discussion would necessanly have
involved tampering with the terms of the doctrine of the Imamate, which (as stated
carlier) was absolutely ruled out because of the absence of any directly designated
deputy (al-nd'ib al-khdss) of the twelfth Imam. The “special deputyship™ (al-nivabat
al-khassa), at least during the Short Occultation (a.n. 873-441), wus seen us the
ongoing guidance of the theological Imamate, adequately legitimized by the Imam's
explicit deputization. With the occurrence of the Complete Occultation (from A.p.
941}, the ongoing guidance of the community through the deputization of a specilic
person was terminated. so that there could not evolve concrete imama ol a “special
deputy” through the process of nivdba {deputization) until the return of the Hidden
Imam,

However, the question of the leadership of the Shi'ites in the absence of the
Imam was a crucial one. A sense of urgency is reflected in lmamite jurisprudence
whenever the gquestion of exercising the Tmam’s authority without his specifically
designated deputy comes up in the treatment of religious obligations requiring the
presence of cither the Tmam or his appointed deputy for that purpase I owis under
these circumstances that the Imamite junsts had to deal with the issue of the
“general” deputyship of the Imam, which was vested in them as the custodians of
Imamite teachmgs.

As for the Imamite community, it is plavsible that the three religious experi-
ences of the lmamites—shahdda, ghayba, and wmgivya—had more or less convinced
the community not to anticipate the rise of the Imam to establish Islamic rule betore
the return of the messianic Imam at the end of time. The policy of political acquies-
cence was consistently pursued during the occultation, and Imamite leaders did not
fail 1o reiterate the communications of the Imam al-Sadiq in this regard. They
reminded the Shiites that, although it was true that the Qa'im among the Imams
was capable of overthrowing unjust rule, he would appear emly when God would
command him to do so. This was doubtless judged to be a way to appease the
impatience of the Shi'a at the delay in the fulfillment of the promise of justice,
Consequently, the Shi'ites. emulating the example of their Imams, had to find ways
to accommodate themselves o the enduring historical fact of hving under the
illegitimate government of the caliphs.

The Imams had on various occasions issued their opinions on how Shi'ites
could act under these circumstances without incurring any blame for having obeyed
or worked for an unjust ruler (suftdn ji'ir). The dicta of the Imams on this subject
were collected and compiled in waorks on jurisprudence, in sections dealing with
makdsib, “carnings.” where lawful and unlawful means of livelihood and gain are
discussed.’ The makisib sections dealing with the subject of the legality of working
for the government were written to provide practical guidance o lmamites who,
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during and atter the time of the Imams, were known to have held offices in the
Sunni caliphal government. These sections were written with much care and pru-
dence because of the pohtical implications they carmed in the matter of regulating
the relutionship of Shitites with a government they considered illegitimate

In the Tmamite junsprudence, the chapters on makdsth, more paroculirly
those treatng the legaliny of working for the caliphal authority, seem to have been
wotten under tagivva, beeause 10 as in these chapters that the ITmamite doctors were
under pressure 1o anclude, however ambigwously, their opinions about Imomite
pohtcal avthornty durmge the occultotion. This pressure came to be felt more particu-
Hirlsy when the Shittsededns of the Bovid dynpsty ciume to power: before that period,
the eccultation of the last Tmam did not alter the basie politicad situntion, when maost
uf the Tmams were not inm any case invested with temporal authority, Nevertheless,
the Tovimite jurists wheosaddressed this pew development were very conseious of the
theoretacal position of the Hidden bmam. Hence. on reading their works, one has 1o
seck thew opinon by implicit inferenee, not expecting 1o find any explicit dictum
izt rding accomrmodation with temporal authorty, 10 this difficalty in diseovering
their explicit apimon on the question of the legitimacy of Tmamite temporal authon-
iy an the poeriod of oceultation that has led o ermoneous opinions among Western
scholurs regarding the unrighteovusness of any government pending the return of the
Pwetith Imam

In order to elaborate on my thesis, T will begin by analyzing the twin concepls
ol weeltan ol (pust roler) and yodian e (upjust, tvrannical roler) in Imaniie
jrsprudence.

Sultan adil and sultan ja'ir: Just and Tyrannical Authority

[he concept of saftana—cxercise ol legal and moral authonty by demanding
nhedience—is dircetly connected with the fundamental question of wifiya, the
facultv ol that authonty which enables a person 1o assume authority and exact
nhedience m practice. Wifdva i Islam s intrinsically related o the moral vision of
Islamie revelation. Tslamic revelation regards public hife as an inevitable projection
of personal response to the moral challenge of ereating a divinely ordained public
order on earth. Personal devotion to God implics the responsibility of furthering
the realization of a just society. embodying all the mamfestations of religious faith
in the material as-well as spiritaal life of humankind

This responsitility of striving tor one's own wellare and that of the society in
which ome lives denves from the fact that. according to the Guran, humankind has
holdly assumed “the trust” that God had offered “unto the heavens and the earth
andl the hills, but they shrank from bearing 1t and were afraid of 1t And man
assurmed it Lo! he his proved a tyrant and & fool” (33:72), This trust. according 1o
the major Imamite excgetes, means the divine sovereignty (al-wildvat al-tlahiyya).
which God offered to all ¢reatures.” Only human beings, having assumed the trust,
have the potential 1o attain perfection and perfect their environment. Furthermore,
anly they are not afraid to bear the burden of this trust, and to accept the conse-
gquenges of being a “tyramt”™ and “ignorant,” because they only can acguire the
apposite attributes—namely, those of being “just™ (Cadil) and “knowledgeable”
{"@lin). Tn fact, hoth “tyranny” and “ignorance” arc the primary counterpoise of
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human responsibility in accepting al-wilavat al-tlihiyya, especially as it concerns
God's providential purpose in allowing imperfect humanity to accept this responsi-
bility. It is indeed through the acceptance of this wifaya that human beings acquire
both the responsibility for their actions as well as superiority over all other creatures
in the world. because al-wildyat al-ilahivva enables them to put society into order in
accordance with their unique comprehension of religion.

However, the wildva is given to humankind with a clear warning that it will
have to rise above “tyranny” and “ignorance” by heeding the call of divine guid-
ance. Human beings, according to the Qur'an, have been endowed with the cogni-
tion needed to further their comprehension of the purpose for which they are
created, and the volition to realize it by using their knowledge, 1t is through divine
guidance that human beings are expected lo develop the ability to judge their
actions and choose what will lead them to prosperity. But this is not an easy task. It
involves spiritual and moral development, something that is most challenging in the
face of the basic human weaknesses indicated by the Quran:

Surely man was created fretful,
When evil visits him. impatient,
When good visitshim, grudging | 70:19=20].

This weakness reveals a basic tension that must be resolved il human beings arc
to attain the purpose for which they are created. It is at this point that divine
guidance is sent through the prophets and revealed messages to provide either the
sources and principles or the basic norms of the social organization under which a
divinely sanctioned public order is to be established, The Prophet thus becomes a
representative of the divine authority on earth and exercises that uuthority in confor-
mity with the divine plan for human conduet.’

It is in this Quranic context that the Prophet’s role as the head of a state and the
founder of a religious order should be understood. The sense in which the Quriin
speaks about the wildve of the Prophet is necessarily in conformity with the Qurame
view of the divine guidance regulating the whole of human life. not just a limited
segment of it. As a consequence, the wildya of the Prophet meant not mercly that the
Muslim community be organized in the context of religious devetion to God as
explained by the Prophet, but also that it acknowledge his political leadership as well.
Thus, the wildya of the Prophet establishes an authoritative precedent regarding the
relationship between religion and political leadership in Istam.

It is on the basis of this concept of wildya in the Qur'an that one can say that n
Islam religious and political authority are one and the same, This wilaya 1s con-
cerned with the whole life of the Muslim community, with the result that it never
relinguished its belief in the identity of religion and government as it saw them in
the founder of lslam. The Prophet's emergence, the Muslims believed, had a funda-
mental purpose behind it to transform the tribal structure of the Arab socicty at
that time into a Muslim wnrma—a religio-socio-political community under the di-
vinely planned af-wildvar al-ilahiyya.

The social transformation envisioned and initiated by the Prophet was the
neeessary consequence of this wildya, which had to be acknowledged by society as o
whole, not merely by individuals as a logical outcome of their faith in God. Ac-
knowledgment of the wildva of the Prophet, necessary to live a new life based on
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divine norms, led 1o the accentuation of a crucial requiremient for the fulfillment of
the social responsibility of the Muslim community—namely. that the community
always needs 1o acknowledge a leader, divinely designated, who wonld exercise
weldyva n order 1o unite its members o their purpose of ereating a just social order
under the gwidance of Iskimic revelanon

In fight of the above discussion it seems correet (o mantain that leadership is of

urmost significance i attaming the purpose of Islam, because it is only through
divinely gunded lepdership that the creation of an sdeal society could be realized.
Fhe guestion of divinely guided leadership i the fulfillment of divine planning,
under the aepis of wfwildyar af-ifdfiivva, thus, dssumes a centrid position in the
Islamic beliel system or worldview, in which the Prophet, as the setive representi-
tive of the transeendental God on carth, is visualized as possessing the divine
wildgve B0 the ultrmine objeetive of Tstiom was conceived as the creation of an ideal
community hving under o fitting moral, legal, and socil system of 1slam on carth,
then such an adeal, as advanced by the Qur'an and shown by the example of the
Premphet himself, was dependent on leade rship that could assure its realization.

This Faet was seommpartant that . bath during the Prophet's lifetime and immedi-
ately lollowing his death inoa.n. 632, the gquestion of Islamic leadership became
mestricably mterwoven with the creation of an slimic order, Islamic revelation
unguestionably presupposed divine goidance through the divinely apponted media-
torship of the Prophet for the realization of Istamic public arder. This mediatorship
of the Prophet was the logical consequence of the stnet monotheistic nature of
Istam. which precluded the possibiling thar God assame buman form . raling directly
over belicvers and governing thew affaws. Thus, o ruler to represent Cod on carth
and o exercise al-wifdvar al-ilahiyve was deemed necessary in order (o achieve the
utlimite goal of Islam

Muorcover, in the light of the basic human weaknesses indicated in the Quran,
thire fad alwavs been i basic tepsion between the purpose of creation and the
obstacles o s achievement. This tension was o be resolved, aceording to the
Curin, by further acts of guidance through the Prophet, who became the “pattern
of model behavior (uswa )™ or, as indicated earlier in this study, the “paradigmatic
precetdent™ for human beings, showing them how to change their character and
bring it mto conformity with the divine plan.

Studymg the Qurn in its entirety, it becomes evident that the question of
divine sovercignty—al-wilavar al-tldhiy ya—is the integral element in the creation of
the ideal society. 1t s through such a wilaya that the leader 15 able 1o provide a set of
religious and moral laws and rules by which believers manage their affairs. and
through which their public order 1s governed and should govern itself.

In the Shin understanding of the Qur'ame injunction in which the concept of
wiltiva neeurs, the perspective sketched above on the leadership of the Muslim
community dssumes a central pasition. The relevance of the wildva to the guestion
ol Tawlul and legitimate Isbamic authority in Shilsm can be deduced from those
sections of Qurianic exegesis that deal with the passages on wildva, The following
verse of the Our'an is regarded by Shivite exegetes as the most important reference
Lo the wildvi:

Cinly Ged s your walf [goardian] and His Apostle and thise who believe, who
perfarm prayer and puy alms while they bow |5:55)."
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This passage establishes the “guardianship”™ of God, the Prophet, and "those
who believe.” The last phrase (“those who believe ™), according to Shi'T commenta-
tors, refers to the Imams whose wildya is cstablished through their designation by
the Prophet, ™

The term al-wali, as it occurs in the above context, has been mterpreted
diversely by Sunni exegetes. Although there is a consensus among them that the
verse was revealed in praise of "Al’s piety and devotion, the term al-wall has been
interpreted as denoting the muwalar (“befriending”™) of "Ali and not necessarily the
geceptance of his wildya (authority, in the form of rmama). ! But ShiT excgetes have
taken the term in another of its primary significations, al-awld and al-alagy (“more
entitled” [to exercise authority]), because al-awld in ordinary usage is often applied
to @ person who can exercise authority (@/-sufidn) or who has discretionary power in
the management of affairs (al-malik i al-amr)."” Furthermore, al-wali, as it occurs
in the above passage of the Qur'an, is unlikely to mean a person invested with
witdvatr al-nusra (the authority of “backing™). because there are numerous explicit
references to that effect in other verses of the Qur'an where believers are exhorted
to back the religion of God by promulgating God's laws, a tusk i which the Prophet
and the community of the believers assist each other.! Rather, al-wali. as applied
to the Prophet, signifies a person who is invested with wildyar af-tasarrif, which
means possession of the authority that entitles the wall to act in whatever way he
judges best, according to his own discretion, as a free agent in the management of
the affairs of the community, The wildvat al-tasarruf can be exercised only by one so
designated by al-walf al-mutlag (the Absolute Authority—i.e., Gaod) or by one who
is explicitly appointed by the Prophet in the position of al-walf bi-al-riviba {author-
ity through deputization). Consequently, the Imam who is designated by the nass as
walf possesses the wildvar al-tasarruf and is recognized as the ruler over the people.

This was the meaning of the term in the early usage of the ShiT lmams. In a
speech to the Umayyad troops who had come 1o intercept him on his way to Irag,
al-Husayn b. "Ali (d. 61/680) explained to his adversaries the reason why he had
refused to pay allegiance to the caliph Yazid, son of Mu“awiya:

We the Family of the Prophet (ahl al-bayt) are more entitled (awla) 1o [exereise]
the authority (wildya) over you than those [who have taken it for themsclves,
(ie., the Umavyads|]. ™

Accordingly, rasarruf has been regarded as the primary and essential meaning
of wildya, especially as it is applied to God, the Prophet, and the lmams in the
abave passage. However, there exists a substantial differentiation in the wiy wiliiye
is apprehended in relation ta God, the Absolute Authority (al-walf al-mutlag), on
the one hand, and the Prophet and the ITmams, the authority through deputization
(al-wali bi-al-nivaba), on the other. When the Qur'an speaks about God's wilaya, it
signifies wilayat al-takwini—the unconditional wildya “onginating”™ in God, with
absolute and all-encompassing authority and discretion over all that God has cre-
ated. To this wildya is sometimes appended wilayat al-nusra, by means of which
God helps believers. Thus the Qurin says: “Ciod 15 the guardian (wall) of those
who believe . , . unbelievers have no guardian™ (47:11).

Moreover, the Qurin frequently speaks about God's wildya n relation o
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Beltevers, by means of which God manages the affars of believers—their guidance
tin the right path and assistance 1o them in obeying God's commundments:

Coond s the guardian (wadi) ol these who beleve. He brings them out of darkness
itten the dight [ 22571,

But when wilavaos used in rekon to the Prophet, s designated as al-wilavar
alcithdary va-—that s, “relanve™ suthorny-—dependent upon God's appointing him
and deputizing lim an that position (isteaba), or al-wilival al-tasheCivya, the
reheous-legal suthorty grunted in order Tor the Prophet to undertake the legislu-
tom and exedution of the divine plan on earth, Thus, the Qur'in declures; “The
Prophot has o greater clyim fawfid) on the Faithful then they have on themselves™
(336018

Mhe wiliave ol the Prophet over belicvers is due to his being the Propher of
Cvol . A such, the point of reference Tor his wildya s, in actuality, the wildyva of
Crod 1o s for this reason that bis widaye s sigmihed as “relative™ —that is, accorded
i omprk of trust. In this sense. the Quriin speaks of only one kind of wilidye—
Crod s wafava—which s the only fundamental wilava, The swiliye of the Prophet and

those whe believe” (e o this context, the Imims) is dependent upon God's wall
and pormission, I s because this wildya was vesied in them that the Prophet und
the Tmams had more right than other hehievers to exercise full authonty, handing
diwn hinding decisions on aff matters pertaimmg (o the wellare of the Mushim
community ., and reguinng complete ebedience to themselves

The carollary of this wil@var al-tavarrif was the heliel that not only was the
Imamate the continuation of the Prophethood . because of the authornty vested in
the Tmams after the Propher; it also meant that the Tmams were the sole legitimine
authority o lead the community in establishing just public order. The ITmams be-
came the “@dil (just authority). In a case where the Imam was prevented from
assuming his rightful authonty, the interfering power was rendered illegitimate, and
thie ruler “unjust™ fafl-fdse ) and “unrighteous™ (of-zafim).

It o om this context of the above clucidation of the concept of wilaya that the
following hadith report related by Kulayni becomes comprehensible:

{maem Ta'tar =Sachg wins auked |13.' somenne about the passage of the Qur'dn that
mentioms the Trst (omdna) which Cood affered 1o mankind. The Imam said:
“This Trust s the waldve of the Amir of the fathiul™ [JAl b, Abi Talib) '

The Imam's statement makes it clear that it was the act of accepting or reject-
ing the wifave ol Al that determined whether one had been faithful (o the divine
trust or not. The same act, moreover, determined the "righteousness™ or “unrigh-
teousness” of the ruling authonty clammg to be legitimate. In Shi'ism. from its
meeption, the Imams not only possessed the wildye to establish political authority
on carth: they were also regarded as the sole legitimate authority who could and
would establish Islamic government. Imamite works treating of the theory of politi-
cal authority, as it was systematized in the ninth/tenth centunies A n., unanimously
maintained that legitimate government could not be established except by the one
whas is ma'sam—that is, the infallible Imam invested with the wildyar al-tasarrif 1o
cxercise discretionary control over the affairs of the cﬁmmuﬂily. Furthermore, it
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was held that the process through which this authority becomes known to the public
is cxplicit designation (nass) by the one possessing al-wildvar af-tibarivva—the
“relative”™ authority derived through one’s being divinely appointed to that office
(e.g.. Prophethood or lmamate).

In the case of the Shi'T Imams, "All b, Abi Tilib is known s fanh al-wildva
(the one with whom wildva commenced among the Tmams), through the Prophet’s
designation, From "Ali the wildva passed on 1o the suceceding Imams. cach prop-
erly designated by the preceding Imam, who had to be acknowledged by the
community through the process of bayv'a (“paving allegiance™). Those who paid
allegiance to the lmam were required to adhere loyally 1o the decisions made by
him and obey him in all maticrs. The Imam who has been designated and ac-
claimed in this manner is regarded as al-sufsin al-adil or al-hagqg (the “just” or
“legitimate” authority ).

The characterization of the ITmam as al-suledn al-ddil implied that his authority
was legitimately invested in him o exercise wildyad al-tasarruf in order to establish
the Islamic rule of justice. It s plausible that messianic expectation in the 5hin, and
even in a non-5hit Islamic context, should be seen in the light of the socio-palitical
function attributed to the Prophet's successor—that s, in his role as alsulian al
‘adil. ' Al-sultan al-'adil, to use the Shil phrase to express the messianic vision,
“would fill the world with justice as it is now filled with imjustice.” Accordingly . al-
sultan al-"adil had to be the one who was most pious and most knowledgeable of
God's will in order to be invested as the Imam ol the community.

Messianic expectation notwithstanding. the Imam as af-sultan al-"adil was re-
sponsible for radbir al-andm—that is, managing the affairs of humanity. One of the
fundamental functions of the sultdn is to implement the Islamic ideology based on
the principal duty of “enjoining good and prohibiting evil”™ in Muslim society, In
fact, according to Tasi, the just suftdn is “the one who enjoing good and interdicts
evil and acts with justice™ (lit. places things in their proper places )" Inssmuch as
the question of “enjoining the good and lorbidding the evil™ is directly connected 1o
the well-being of human society, the necessity for al-sultdn al-"adil was regarded as
being rationally deducible. As long as there remained a need for “enjoining the
good and forbidding the evil,” there remained & need for the fullillment of the
precondition, deductively derived, to this obligation—namely, the cxisience of o
just government headed by al-sultan al-"adil, who can take upon himself to imple-
ment such a duty, even by use of foree,

Accordingly, in the ShiT theory of palitical authorty, power in the sense of
authority, having moral and legal supremacy because of the wilavar al-tasarruf, with
the night of enforcing obedience to Islamic ideology. can never be invested in a
person withoutl proper nass, and no government can become legitimate (al-hukimat
al-"adila) if it is not headed by al-suftan al-"adil, who is explicitly appointed by a
legitimate authority like the Prophet. If a povernment is established without al-
sultan al-'ddil as its head, it is declared unjust and the ruler is a swltan (3. More-
over, because the tyrannical ruler, lacking the necessary wildvar al-tasarruf, has
encroached upon the authority of the rightful person, he is also al-zalim (the
OPPTEssor),

Khulafii® al-fawr or al-zaluma is the title applicd to these rulers under whom,
according to the Shi‘ites, the world was filled with injustice. [Msobedience to these
salatin al-fawr was regarded as obedience to God, Thus, according to Mas'adi, there



lini The Fuisy Ricler in Xhi"ite Ivlam

were pons Mushms, ke "Awn b "Abd Allih b Mas'ad during the Umayyad
ciliphate, who upheld the principle that anyone who opposes un unjust ruler was
not devond of divine guidisnee, but the unjust ruler was devoid of i, 2

[t perhaps sigmificant that the terms mashrea'ivea (legtimacy) or ghayr
mashra’ivva (llegitimacy ). w0 denote these two types of government m Islam, do
not appedr in the major works of Imamite jurisprudence of the clussicnl age. These
terme, hewvever. dosippear i the works of the Imamites who wrote during the
Qajiar period, when the question of the legitimacy of a Shifi authoriy 1o exercise
wilayat al-tasarruf during the occultation of the twellth Imam was being discussed.
Fhus., in his discussion about the necessity of povernment during the eceultation,
Mubammad Husayn Nafim (40 1936) uses the concept of “legtimate” (mashrd’)
government i connection with the constitutional authonty established by the ap-
rroval of the nghteous fugalid’ [ junsts)

Ambiguity of the Term al-sultian al-'adil as Used
in the Writings of the Jurists

Major texts of Tmamite jurisprudence hive been composed during the oceultation
ol the twelfth fmam, the only legitimate suftan "adil, according 1o Imamite political
theary. There is o concurrence among all Tmamite jurists that the phrase al-sultan
al=idil 1 applicable to the one who has been appropriately designated by God (al-
ericatinits omin epihal allah ). He s the one appointed to rule (0 al-ridsa) and he is the
sudtan al-zamidn (the ruler of the age) whose wilityva is all-encompassing und obedi-
ence 1o whom s ohligatory on religious as well s maral grounds.** However, an the
basis of a well-documented hadith report related on the authority of the Prophet—
“The ruler (af-sulean ) 15 the guardian (wali) of thase who do not have a guardian™—
it would seem that Imamite junists have sometimes, even if only indirectly, poined
toward a sultan “adil who was not necessarily the Tmam proper, designated by God

In Mahsir (his last work an jurisprodence, in which he ruled on the bisis of his
githad ), Tasi discusses rulings regurding inheritance (al-irth). At one point in a
section dealing with mheritunce where there is no heir to claim the property, Tusi
sivs that this anheritance belongs to the Imam and should be handed over to him for
distribution among. those whom he chooses. However, even those (like the
Sunnites) who haold that such an imhentance belongs to all Muslims, and accordingly
should revert to the pubhic treasury, maintain that it should be turned over to the
just ruler—ipmdrm “adil—if there is one: otherwise it should be preserved in order to
be handed over 1o al-tmam ef-adil when he appears,™ This ruling indicates that
even though the divinely appointed Tmam is the only al-imdm al-"ddil, during his
accultation there is the possibility of the presence of a just imam who could he made
responsible for the distnibution of the inheritance in accordance with the rulings of
the Sharia

In another place. on the question of authority 1o condemn a person to death,
Tusi clarifies the ITmamite posttion by declaring that al-imam al-ma’siem, hecause of
his “wima (infallibility). s the only person who can do so because he does not order
the killing of any person without a valid reason. On the other hand, according to the
junists of ather schools of law, says Tasi, on the basis of their doctrine about the
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leadership of someone who is not ma'sim, they have permitted any authority 1o
order the killing of a person, where deserved, even if there remains a possibility
that such an authority may commit an error ol judgment. As for the deputy
(khalifa) of the Imam, Tusi rules that he is permitted to order the killing of a person
although the deputy's position is similar te that of the imam among the Sunnites.™

The use of the phrase khalifat al-imam is unusual in Imamite jurisprudence and
even more udusual 1s Tasi's lkening of it to Sunni pelitical authonty, Taking into
consideration the historical circumstances under which Tosi wrote his jurispru-
dence, it is possible to discern the use of ragiyya (precautionary dissimulation) when
discussing issues pertaining to rightful political authority. For Tusi. as for other
Imamite jurists writing under the Shi'ite Bavids, ragivya was the only way to avoid
confrontation with the ruling house on the matter of who could be regarded as the
khalifat al-imdm in the absence of the Imam ol the age. Consequently, in Tust’s
usage relating to constitutional authority, there is inconsistency and also intentional
ambiguity, which can be clarified only when interpreted within the general context
provided by the entirety of Imamite jurisprudence written during this period. To
this end, let me consider the way in which Mufid, Tosi’s teacher, deals with the
question of stltdn “ddil before I return 1o Tusi's works.

Mufid deals with the question of political authority indireetly in his jurispru-
dential works when he treats the question of authority that can undertake to execute
certain legal requirements in [slamic polity, One of these requirements oceurs in the
use of force in implementing the obligation of “enjoining the good and forbidding the
evil.”™ Although | shall discuss this obligation in more detal in the next chapter, on
the administration of justice, itis important to note here that the general obligation of
“enjoining pood and forbidding ewvil” constitutes the broadest and most all-
embracing socio-political dimension of Muslim communal life.* Accordingly, all the
duties that go toward the creavion of the ideal Islamic communmity—such as the
administration ol justice, the execution of legal penalties, and so on—have abways
been regarded as stemming from this general obligation of “enjoining good and
forbidding evil.” In various ways this abligation 1s connected with the question of the
leadership of the community, the leader being directly responsible for providing
adequate means of fulfilling this obligation.

It is important o note that the question of “enjoining good and forbidding
evil” has been discussed by the Imamites in the doctrinal section on the ITmamate.
The main function of the Imam, according to this theory of Islamic leadership, is to
lead the community to establish a just public order. In order to attain this purpose,
it was necessary to “enjoin good and forbid evil” with heart, wongue, and hand.
Although fulfilling this obligation could be done with heart and tongue by any
believer, use of force could be employed only by the Imams and the onc perrmitted
by them to administer it, In fact, some Imamite scholars, as we shall see, have
contended that “isma (the divine protection that keeps the knowledge of the Imam
free from error) is necessary in the martter of “enjoining” and “forbidding™ by force.
because use of force may lead to the spilling of blood. The use of force must
guarantee that the desirable effect will be produced in society, and such a guarantee
is available only in the judgment of af-imdm al-'adil. There seems (o be consensus
among Imamite jurists that any exercise of authority that may involve “harm™ or
“injury” to someone else in “enjoining the good and forbidding the evil” requires
the existence of al-imdm al-'@dil, who “places things in their proper places” (e,
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acts with justice ) o, his absence, there should be someone who has lns “permis-
spon” o undertake the mplementanon of this duty. 10s m ths contest that Muficl
discusses the authonty that can “enjom the pood and fortad the evil” with the use of
foree

I Mg, Mufid rules that it s ineumbent upon believers 1o enjoin good and
prohibit cvil ol it is possible. and provided (s expedient o do so. Thus, when i is
possible to prevent sn evil by using one's hand or tongue, then it should be done,
provided that doers are Tree from fear, both for themselves and other Shitites. 1
there is amy danger in fulfilling the obligation with one'’s hand, whether in the
present or in the future, it should be limited to heart and tongue. Using one's
haned—that is, the use of foree —should non leid w killing or injuring. I it leads 1o
the spilling of blood, then it should be undertaken only if this course is the only ane
Lttt eliminate exil and. more importantly, if the peeson deing it s reasonably sure
ihat the desited effect sall follow. However, use of foree that may lead 1o killing or
mpuring must e ondertaken only with the permission of the suftdn al-zamdn,
appomted to manage the aftairs of humanity (al-mansih f-tadbic al-andm), W per-
mussion cannot be obtaned from the seft@n af-zamire, then the spilling of blood or
inpurmg w person should not be undertaken.

Mufid then poes on to mention the obligation to adimimister hudid (legal
punishments). which too has impheations lor the socio-political dimension of Mus-
b communal life. The connection between admimstration of fdiad and “enjoin-
ing the good and Torbidding the evil” in the interest of Ishime public order is very
abwvious; and hence the gquestion of the use of force vis-a-vis offenses committed
apainst community tnterests or public order was more entically raed with regard to
affenses punishable by the death penalty, With respect to crimes deserving severe
penaltics, the matter of pain, harm, injury, or even loss of life 1o someone else
through the administration of legal punishment was so serous that anyone who
undertook ta exceute it had to be made responsible to the legitimate authority
scknowledyged by the Muslim community. 1t s in the context of this theologico-
political consideration that Mufid rules that it is only the sulian af-iviam, the ruler of
lstam. designated by God (al-masnsich min gibal alfah), the rightly guided fmam (or
the one delegated by him for this purpose, such as the wmard or the hukkdm), who
can implement legal pumishments involving injury or loss of life. Indeed, says
Mufid, the Imams have delegated ther authority i this matter 1o the jurists
(fuggahid’ ) of therr Shia. who should carefully consider how to fulfil it

However, for a junst who is appointed by an suthonty that has come to power
by forge (alf-mutaghallib). the obligation of instituting legal punmishments becomes
persomally (bi al-avn ) incumbent only beeause of the ruler’s manifest authonity over
him or because responsibility for the pe sple lias been wested in ham h‘:!l' that author-
itv. When a jurist is appointed by an “overpowering” authuority, 1t is necessary for
him to assume the responsibility of instituting legal punishment, to make the laws of
[slam effective, to enjoin the good and forbid the evil, and 1o wage jthad against
unhelievers and those who deserve tiy be fought against—the wicked. At the same
time. it is necessary that the Shia assist him when called upon to do so by him, as
Iong as what he requires of others does not in any way contradict the limits set by
the fuith or does not lead to disobedience 1o God by obedience to the one appointed
hy a tyrannical ruler, a “ruler in error” (sultan al-dalal). 11 that jurist agrees with
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oppressors in anything that can be construed us disobedience to God., then it 1s not
permissible for any of the Shi'a to assist him in such a matter. They can help him
only in the performance of those tasks in his administration that lead to obedience
to God, like the institution of legal punishment and carrying oul the reguirements
of the Sharia.*’

In this section of Mufid's Mugni'a, the word sudtdn is used in two ways, corrobo-
rating the observation that there are two kinds of sultdan in the figh writings ol
Mufid. First, there is the sultan al-zaman, who manages the affairs of humaniry (fi-
tadbir al-andm), He can probably be understood as any ruler, not necessarily di-
vinely appointed. during the occultation. In this category of suliin there is the
possibility that an authority comes to power by force, and accordmgly is considered
tyrannical or lost in error (al-dalal); but such an authority, though Mufid does ni
explicitly state it, can be just because it upholds the norms and principles provided
by the SharTa. This category of sufian will become evident in Tusi's junisprudence.
Mufid's ruling regarding the sultan al-zaman can include hakim al-shar, the
Imamite jurist. for Mufid rules that a jurist. under a tyrannical ruler. should under-
take not only to implement the hudiid but also o wage jihad against unbelievers
and those who deserve to be fought against among the wicked. As we shall see
below in our discussion on jiftdd, this undertaking of jihdd is among the constitu-
tional prerogatives of the rightful Imam when he is present.

The second kind of sultan in Mufid's junsprudence is the sulian al-islam, ap-
pointed by God (al-mansih min qibal alldh), and such are the righttul Imams of the
Shita. In this usage Mufid has left no doubt that this “ruler of Islam™ s none other
than the twelfth Tmam. It 15 the sudrdn al-isfdam, according w Mufid, who has
delegated his authority to the Shii jurists through his general permussion for them
to undertake the functions that essentially require his own presence. In this sense.
then, even when a Shi'T jurist is appomted by a siltdn al-zamdan who might be unjust
but who manages the affairs of the Muslim community, he is actually representing
the sultdn al-istdm, on whose behalf he is executing the obligation of “enjoining the
good and forbidding the evil” in various forms. This point 1s made even more
explicit when Mufid states that no jurist should accept u public office under an
unjust authority unless he is confident that by doing so he would be furthering the
cause of believers and protecting their rights, Mufid states that this must be seen in
the following light: even when he is apparently accepting the office from those who
have deviated from the right way (ahl al-dalal), he is actually representing the
twellth Imam (sahib al-amr), who has made it lawful for him, giving him permis-
sion during the occultation to undertake obligations that require the specific delega-
tion of the Imam, not that of the ruler who has usurped authority by force {(al-
mutaghallit) =

This apparent ambiguity in the use of seluin '@dil in the jurisprudence of the
Baghdad school of Imamite figh has led some scholars cither to regard all these
judicial decisions as the consequence of “precautionary dissimulation™ (fagiyya) ol
Shi'ite jurists who had to avoid confrontation with the de facto illegitimate authon-
ties under whom they issued their opinions; or to attribute them to some self-
aggrandizing motives of jurists who contrived 1o promote their own position as the
imam of the Shi'a through various exegetical and terminological stratagems.®
There is no doubt that “precautionary dissimulation” contributed in some measure



fL1E! The Just Rider in Shitite Islam

to-opinions that could alsa be interpreted as purparting the illegitimacy of any
delegation of the Imam's constitutional authority o anvone, meluding Imamiic
jurisls

Cin the other hand, o anribute o self-aggrandizing motives opinions that
concede the exerese of the Imam's constitutional authority to jurists is (o deny the
peagmitic value of decisions that reflect the situation of the Shita, decisions care-
fully serutimized by rational evidence provided by the Our'anic injunetion regarding
the religious-moral obligation of “emoining the good and forbidding the evil.” If
ane were to venture into the interpretation of the suspected motives of a given jurist
inomamtaming o particular decision favorable to the position of the junsts, the
opimons (sometimes m the works ol g smgle seholar) are far too contradictory to
alless these judicl deasions to be admitted as evidenee of ther interest in uphold-
i the wuthormy of o just ruler (sultan "adily other than the Tmam himself. 1t i even
more dithieult 1o ascerton that the jonsts under “precavtionary dissimulation” were
engaged in either conferring or conceding authority to the de facto governments in
their rulings based on doctrinal issucs connected with the politico-theological impli-
catinns ol the concrete examples prosvaded by the Imams whio had lived under the de
Facto povermments.

I is significant that qurists like Molid amd those whao fdllewed him regarded the
dury of “enjoming the good and Torbidding the evil™ as not only rationally and
revelationally prescriptive in gulding the conscience of the Shita: they also consid-
ered saltang (power pas g requirement in the fulfillment of this crucial obligation in
the public interest. Consequently, in Tusi's judicial decsion on this politically
important obhgation. the introduction of seftdn ddil is not without impheations for
the real existence of a just authority other than that of the Imam.

In Tast™s qunsprudential works, some of which were in the form of further
clucidation, appended with meticulous documentation from the works of Mufid,
there 1s much room tor interpretation of such phrases as sultdn al-wagr &t al-ri‘dsa
(the ruling authority of the time, 1o head the community) and swltan al-zamin al-
mansih mun gibal allah (the authony appointed by God). For instance, Tosi de-
tines al-sultin al-"adil as the one whio “enjoins the good and forbids the evil and acts
with justice (ht. places things in theiwr proper places).” This general definition i
apparently apphcable to sultan al-wagt or sultin af-zamdan, who can fulfil the func-
tion reserved to the just ruler without actually detricting from the exercise of
authority in the hands of & divinely appointed sulidan.

This ubservation on Thsi s usage of al-sedtan of-"ddil 1w further corroborated by
the fact that the defimtion accurs in a chapter of his Mitdiya where be is discussing
“the legality of working for the saftan and earning therefrom. "™ The sultdn here
relerred to s evidently not the twelfth Imam; rather, e is a sultdn of-wegt for whom
# member of the Shita intends to work. Moreover, it is this siftan who can he
classthied as either just or unjust, depending on his commitment to uphald justice by
“enjoining the good and forbidding the ewvil.”

It 15 reasonable to propose that Tasi employs the ttle adsuliin al-"ad for both
the infallible Imam and the ruling authority. Although it might seem that Tusi's
usage s nconsistent, he s clearly wnting with prudential caution when he discusses
ideas that pertam 1o the question of rightful authority during the absenice of the
twelfth Imam. Accordingly. his junsprodence sometimes demonstrates ambiguity
i using phrases like al-sultan ol adil and sultdn al-waggt, which can be mierchange-

A
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ably applied to the twelfth Imam or the contemporary ruling authority, especially
an Imamite authority like that of the Biyids. At other times, when such ambiguity
was theologically impossible, especially in those cases where it was regarded unlaw-
ful 1o mvest that authority in anyone excepl the Imamite Imam, a qualilying phrase,
like “appointed by God.” was added to suftan al-zaman. Thus, for instance, in the
area of “enjoining the pood and forbidding the evil” considered necessary for the
well-being of Mushm society, af-sultin al-"adil was used in such i way that anyone
who could undertake the obligation could assume the title, whereas, in the area
clasely related to the detailed apprehension of jursprudence—that is, knowledpe of
the will of God—al-sultan al-"adil was necessarily the Imam himsell or the one
specifically designated by hum for that purpose.™ In this latter sense the lmamite
jurists were also regarded as constituting al-sultan al-"adil, who, according to the
tamous rescript of the twelfth Imam and other documentary evidence | shall exam-
ine in the next chapter, were designated as his general deputies and as such had his
permission to manage the affairs of the Shi't community in his absence,

In later works of figh the appheation of swltdn "ddil for other than the divinely
designated Imam became even more explicit as shown in "Allama Hilli's discussion
on guardianship, In his Tadhliva, inthe Kigh al-nikdh (Book of marriage), "Allima
discusses at length the guestion of guardianship (wildva) m regard o o woman
whose benefactor has died and who is to be piven in marriage. In such a case,
"Aldliama says, all the jurists (both Imamites and non-lmamites) have agreed that the
sufran has the wildya to give her in martiage or to keep her in an unmarmed stite.
The sultdn's authority in this case is similar to the authority of a father. This is so
because “the sultan is the guardian of those who do not have a guardian ™ More-
over, the jurists agreed that the wildva of the sufedn is of a general tvpe because he
receives taxes and protects those who do not have anyone to protect them,

Naturally, this wifdva cannot be exercised by an unjust swltdn * There is no
doubt that the "Allima is relerring to the sultdn as a ruling authority in general,
because in the same section he discusses the rulings of all the Sunni schools of law in
this matter and nowhere does he point out that the sultdn “adif that he is referring to
in this section is only the Imam n occultation. In s other wark, Tahrir, more
particularly in the part called Kitab al-jihad, when he speaks about the precondition
for the existence of al-imdam al-"adil 10 wage offensive jihdd, he clearly states that
this Imam is the one appointed by God and mvested with the authority to upheld
the principles of religion and promulgate the divine laws. This latter observation
leaves little doubt that "Allama HillT differentiates between the divinely appointed
al-frdn al-adil and the selidn “Gdil who receives taxes and protects people ¥

Al-sultan al-"adil and the Question of jihad

The amm of Islamic ideology, as it emerges from the Quriin, is to “command good
and forbid evil™ (3:104, 110; 9:71). This would constitute a moral obligation taken
to be binding upon and available to all, and for the disregarding of which all people
may be held accountable.™ Accordingly. the Qur'in, under certain conditions,
gives the state, when representing the society, the right w control “discord on
earth.” which means to control the breakdown of social and maral order because of
general lawlessness that is created by “taking up arms against God and His messen-
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ger” (W:A3-3d), that ds. the established Ishamie order, The Qur'in's repeated de-
mand 1o ersdicate “corruption on earth,” when tiken together with the Qur'iinic
wealogy of “enjoming the good and forbidding the evil.” represents a basic moral
reiuirement o protect the well-being of o commumty, A logical outcome of this
Chur i ideology s the question ol ghdd m Islamic religious law.

In hight of the necd for cradicating “corruption on earth” and of “commanding
good and fortadding evil ™ it s plavsible to speak of @ moral basis for fihdad in Islam.
Indeed. the ordsmment ol plhad, according 1o the Muoslim exegetes, oceurred the
hiest time in Medina when the Mushms were given permission 1o fight back against
the “tolk who broke tharr solemn pledges™:

WHI we o fighn s dotk swehio brokee e solemn pledges, and purposed o drive
el the Moesse e amd dad stack vou Best? f9;13)

HO ey withdess mid from you and offer vou not peace. daond relvan not Ltheir
bomdl, vk them, and sl them wherever you comie 1o them; agalnst them We
Fave given you i clear authosity [4;91-93),

Lt s ot didfieult to adduce wstrietly morad justification lor the permission given
tor Muslimes to retalinte with force against attacks upon them, The Qurtan, thus,
pustifies defensive fhad by allowing Muslims to fight against and subdue hostile
unbelicvers as dangerous and faithless. because they arc inimical to the success of
Ciod's cause, Farthermore. the Qurtan reguires Mushms to strive 1o establish just
public order overall. Tt is at this point that jehdd becomes un offensive endeavor
hring about the workd order that the Qur'an secks

Offensive jihdd raises the guestion about the justification of jthad on moral
grounds only, beciuse the Qurianic passages revealed i the latter part of the
Prophet’s garcer i Meding require Mushims to wage johad against unbelieyers
“until there 15 no dissension and the religion s entirely God's™ (8:39), The question
of oftensive phad s nota simple one. 1tis complicated by the wars of expansion thit
were undertaken by Mushm armies up to the end of the Umayyad period (eighth
ceritury a0 ). These wirs are regarded as phad by Sunni Muslim scholars. How-
ever. upon carcful scrutiny, these wars appear 1o be political, with the am of
cxpunsion of Islamic hegemony without the Qur'anic goal of “rehigion being entirely
God's " Morcover, offensive pihad agaimst “those whao do not believe in God and
the Last Day and do not forbid what God and His messenger have forbidden and do
not practice the rehigion of truth, from among those who have been given the Book,
until they pay pizva [poll-tax]” (9:29) points more to the complex relationship and
interdependence of religious-moral considerations in the policy of Islamic public
arder vis-a-vis the “People of the Book™ than 1o their conversion to “God's reli-
gron,” Islam

Thete 15 no doubt that the Mushim jurists conceived jthdd in the sense of
engRging in a war to increase the “sphere of Istam™ (dar al-islam) as an intcgral part
of Islamic faith where Islamic social order is enforced, and where Islamic acts of
devotion are publicly observed. ™ However, the Qur'amc ordainment of jildd in the
sense of fighting “until there 15 no dissension and the religion iy entirely God's”
(8:39) appears to be concerned with the question of cradication of unbehef that
causes @ breakdown of Islamic order. Accordingly, the sphere in which this jihad
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was to be waged was designated the “sphere of war™ (dar al-harb), with the essen-
tial aim of uprooting unbelief and preparing the way for the creation of Islamic
order on earth. On the other hand, the jihdd that the jurists treat in their works is
undertaken to subdue the forces of unbelief rather than to convert individuals or
even groups to Islam.

In the final analysis, the Sunni jurists identified fihad in the direction of estab-
lishing a umversal socal and political order under a Muslim ruler. But the Quriin
clearly points toward the establishment of a universal creed based on the affirma-
tion of the oneness of God, the necessity of divinely gmded leadership, and the
ultimate day of judgment.

It is in the realm of this latter religious justification lor jifad that the presence
of the divinely ordained leader with effective power of constraint has been deemed
necessary. It is therefore relevant to understand the problem of unbelief in the
Quran and the way it implicitly justifies the use of foree against influcnces inimical
to the establishing of divine order on carth.

According to the Qur'an, humanity has not, by and lurge, submitted W the
divine will, has not followed the guwidance with which God has favored it. The
Qur'dn indicates that failure to respond to the guidance necessary Lo attain the
purpose for which human beings are ereated is tied to the narrow-mindedness and
stupidity (self-cultivated, not innate) of human beings who do not reflect on the
signs that come their way. Preoccupied with worldly aftaies, they do not see that
their life and all that they have is given by the beneficent and merciful Lord to
whom they will have to render an account on the day of reckoning. They live for the
pleasure of the moment, not considering that the pleasures of the next world (not to
mention the punishments) will exceed their wildest imaginings.

On the other hand, the Quran also uphelds the lordship of the almighty,
sovereign God. God has the power to make unbelievers into believers, and that 1s
what would happen if God so chose (6:107). In other places the Our'an says that
those who go astray have been led astray by God, whereas those who follow the
“straight path” are able to do so because God helps them (2:6-7). These verses
stand alongside others indicating that human beings have been alforded the neces-
sary cognition and volition to further and to realize the purpose for which they are
created (91:7-8). There are, moreover, passages that evidently resolve the appar-
ent tension, indicating that in the case of those whom God has misled, God did so
because they had already rejected Goud (59119).

The relation of these Qur'anic treatments to the problem of unbelief, or failure
to respond to divine guidance, was the object of intense discussion among Muslim
theologians following the establishment of Islamic empire. The main issue that
developed in this discussion was the question of “misguidance™ (idlal). 11 1s impor-
tant to note that the Qur'an considers “misguidance™ or “leading astray”™ as God’s
activity in response to unsatisfactory actions or attitudes on the part of individuals
who have chosen Lo reject faith, As such, they deserve it:

How shall God guide a people who have disbelicved alter they believed. |
God guides not the evildoing people [3:80].

It would not be expedient to take up these discussions at this point. Suffice it to
say that the problem of human persistence in unbelief and ingratitude is a major
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concern. even o preoccupation, for the Qur'an, Why does a human being not
respond to divine guidance” Unbehief became for the Our'an and the Prophet not
only a demal of truth, to be pumished on the day of judgment, but also a threat 10
the community of the fmthiul, 1o be subdued in the present, by the use of foree. if
necessary. The pcture that emerges n the Qurtin pomnts te a growing need on the
part of the community (o engage in armed resistance 1o the threat posed by those
who do not share 1s fith and the socio-pohitcal implications of is faith.

A stuted above, in my boel remarks about the early ordninment of flhdd in the
Car dn, the need to engage in pehad became evident when the carly Muslims estab.
Lished the first Tslamic order in Moedina, The ardiinment of fifidd, then, served Lo
resolve the problem of unbelief on the part of humanty in its religioos and political
dimensions, The opposition of the Meccan tribes was increasingly seen by the
Cuurtian as a rehgions and moral problem that called for politeal action, As
rehigious problem, however, unbeliel wis beyond the jurisdiction of the Prophet
ant the Muoslim community, because belicl and its opposite were construed as the
work of Cod At the same tme, unbehiel can be malicious—willul seton on the
pirt of human beings who scek to decerve Gaod, or to deprive God of divine rights,

I s at thos devel that unbeliel becomes a problem with moral and religious
dimensions. The Qurim indicates that various kinds of action are appropriate on
the part of the Prophet and the Muoshime community o combat this sitwation, The
stignificant fact to ohserve here s that the more the moral aspects of the problem are
stressed. the more use of force as a form of political action is justificd. When
unbelicf takes on actively hostile aspects in relution to the community of the fuith-
ful, the Quran jusufies the use of force, even commands it

Fight |n the way of Giod apuinst thoswe who fight sguimst vou, hut hegin ot
hostilities. Lo! G Joveth not aggressors. And slay them wherever ve lind
them . and drive them out of the places whence they drove you out, for persecu-
tron s wiorse than slaughier [2: 19041

When unbelicl among the People of the book takes the form of disregard for
the moral standards prescribed by the Islamic public order, the Qur'dn justifics
pihad untel the torces inimical 1o this order are subdued and are Torced to pay the
pizve (9:29), Reluctance to fight, in 2:190-491, which may be understood in terms of
the prionty of the rule againg killing, s overcome by the sccurity needs of a
perseented and outnumbered community. Consequently, against the aggressive
hostility of unbelievers seeking to harm the community, whether by engaging in
active hostility or refusing to comply with the norms of Islamic polity, Muslims are
commanded to hght

The command 1s given in such a way that it overrides certain prohibitions about
times and places of fighting as affecting religious dutics. Following the justification
of warfare in cases of persceution, the Quran commands:

Fight not with them at the Inviolable Place of Worship until they first attaek you
there. but if they attack you [there| then slay them. Such iy the reward of
disbelievers [2:191]

Simijlarly, in verse 194;
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The forbidden month for the forhidden month, and forbidden things in retal-
fation. And onc who attacketh you attack hin in like manner as he artacked you,
Observe your duty 1o God, and know that God is with those wha ward alf evil,

The above passages show that the security needs of the Muslim community,
and the demands of justice in 2:194, can override even certain regulations of a
religious nature concerning the “Inviolable Place of Worship™ or “forhidden
months,” When unbelief threatens the existence of the faith, such regulations are
averridden, One does whilever is necessary [0 stop aggression—oeven customary
rules of warfare may be suspended at such a time. Thus, the just community, which,
according to the Quran, is steadfast in its service to God and receptive of God's
guidance, may engage in jihdd to defend itself and strive to establish justice, or
perhaps, to reestablish a violated justice, in the face of aggressive unbelief.

If jihad is comprehended within the consistent and coherent notion of the
human responsibility to strive to make God's cause succeed (9:41), then sanctioning
the use of force against moral and political offenses cannot be regarded as contra-
dieting the Qur'anic notion of human volition in the matter of faith so explicitly
mentioned in the verse: “No compulsion is there in religion”™ {2:256). The Quran
sanctions jihdd to establish the order that protects the basic wellare of the commu-
nity, against both “internal” as well as “external” enemies—that 15, the “tyrants”™
(those who take up arms against God and God’s messenger [9:33]). and the “unbe-
lievers” (those who break their oaths [9:12]), and these who “do not forind what
God and His messenger have forbidden (2:29) and thereby obstruet the struggle 1o
make “God’s cause succeed ™

So construed. to advocate the use of force by an Islamic authority in the name
of jihad would require rigorous demonstration that the purpose of jiiad is nothing
but “enjoining the good and forbidding the evil.” the obligation that clearly appeals
to the basic moral requirements for the well-being of humanity. In other words,
Muslim authority, whether political or juridical, like al-sultan al-adil, must shoul-
der the burden of proof and establish that the jfhad was not undertaken primarily
for territorial expansion, but in order to usher in the ethico-social world order that
the Cur'an requires.

As indicated carlier, Sunni Muslim jurists regarded fifhdd essennally in the
sense of expansion of the Islamic state conceived as the sphere where the Islamic
norms preseribed in the Shari'a were paramount. This conception of jilad was
scrutinized by the ShiT jurists in the light of their Imams’ stutements that did not
regard the wars of expansion as being motivated by the Qur'anic injunction. It s
this scrutiny of the purpese of jihdd that has given rise to the question of the
authority that can declare jihdd in Imamite jurisprudence.

That the ShiT Imams did not regard the various jihdds undertaken by the
caliphs as motivated by the Qurianic demand to strive to make God's cause succeed
is the point of a narrative in which "Abbad al-Basii met "Ali b, al-Husayn, the fourth
Imamite Imam, who was on his way to perform the pilgrimage 1o Mecca. "Abbad
tauntingly reproached the Imam, saying:

O Al b, al-Husayn, you have abandoned jihdd and it hardships and have
accepted the fajjf and its comforts; whereas God says fin the Ourtin], 'God has
bought from believers their selves and their possessions against the pilt of Para-
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dise s they nght oo the wiy of Gowd: they il and are killed: that is o promise
binding wpon God o the Torah, and the Gospel, and the Qurin' [9:011]." [ To
this Al bool-Husaye rephied: | “1 we had seen those whioare thus described [in
thie Chur e s enpaged injilaed |, then fovad with them is superior bo fagy, "™

The onginal purpose of jibid, then, according o the Tmamites, wis nol pre-
served under the caliphute. What had coused the fihdd 1o drift away from the
Ourinie purpese was the coming (o power of anjust and unrighteous authority
Clasmimg 1o undertake jthad in the pame of God, OF the two main purposes of
phidd—namelv, o call upon the people 1o respond 1o God's puidanee, and 1o
proteet the basie wellare of the community—the first purpose, according o gl the
tmamife qurists, reguired the presence of al-tendme ol @dil or the person deputized
by such an authority, This was o poarantee that pihudd apiinst unbelicvers wis
undertaken sty for the cause of Crod

Taisi i his Mabsor declares that it s imperative that the Tmam should be the
one to commence jthdad sgaimst unbeliovers (ke far). " This s in line with the
lramite doctnine that at every stage i the struggle agamst unbelievers the follow-
img condinon must be met: the leadership of the intallible Tmam; or his permission
in the form of his own presence or partcipation; or his designation of his deputy.
Che Tmam, according 1o this doctrime, as the divinely appointed authority, is en-
divwed wath knowledee of the will of God and, consequently. he. unlike the unjust
ruler, van poarantee that the jihdad will not load to the nullification of the cause for
which (s undertuken. Moreover, his infallibility " isma) protects him from destroy-
i or commanding to destroy any life without proper justilication

lmamite junisprudence consistently underscores the point that the call to filedd
can be issued only by an individual who i most learned in the purpose and the aim
of Istamic revelation, u requirement that is affirmed as 4 requisite in the exercise of
authority (seftana and wildya) o the ITmamate; and such an individual is the Tmam
or his deputy who possesses "sound belef™ (rman sahih) and “sound knowledge”
il sahih).

This point was made by Tmam al-Sadig at o very crucial point in the history of
Shii revolts in the eighth eentury. Al-Sadig's cousin, Muhammad al-Nafs al-
Zakiyya (the Pure Soul}. was expected to nise up a5 the Mahdi of the community
and establish a new order in the last decade of the Umayyad rule. A group of
persons from Basra, having regarded al-Nafs al-Zakiyya as being the most qualified
candidate for the caliphate, espeaally following the political wurmoil caused by the
deposition and assassination of Walid 11, the Umayyad, in 125743, had initially
paid allegiance to him but had subsequently withdrawn their support of him. This
group from Basra included the early Mutazlite teachers "Amr b, "Ubayd and Wisil
b, A1 Although ot is not clear from the sources when this particular group
withdrow its allegiance, it was probably at the time when al-Nafs al-Zakiyya failed
to convince the people that his revolt in Hijaz was a serious attempt to launch an
alternite pubhe order. According to Abo al-Faraj al-1sfahani,” Wisil b, "Atd,
Amr b, Uhayd, and other Mu'tazilites of Basra had come to meet with al-Nafs al-
Lakivya i Medina, Having met him, they paid allegiance 10 him and returned o
Basra. This must have been on their earlier visit, before the revolt in 145762,

Tabarsi, another Imamite scholar, mentions a different visit of the same group
of persons from Basra when they met Ja'far al-Sadig in Mecca. With him they

Ll
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discussed al-Nafs al-Zakiyya's revolt, explaining why they had considered him 1o be
a rightful candidate for the caliphate before the difference of opinion had arisen
among al-Nafs al-Zakiyya's followers that led to a rebellion against him. They went
to al-Sadiq, seeking to persuade him to assume the leadership.

As part of a long discussion that ook place between the Imam and the
Mu'tazilites of Basra who had initially supported al-Nals al-Zakiyya, al-5adig cited
his father's statement regarding a misguided and false leader who calls upon the
people to join him in taking up the sword in spite of the existence of someone more
knowledgeable than he regarding the goals of Islam:

If a persons strikes people with his sword and calls them to himself, and il there
is someone amang Muslims who is more knowledgeable [about the Will of God)
than he, then he s certainly misguided and false.

The implication of al-Sadig’s statement 15 in conformity with the Imamite view
of jihad, that only the Imam has the necessary divine grace to avoid any error of
judgment in endangering the lives of people and the goals of Islamic revelation.

The second purpose of jiludd—protection of the basic weltare of the community
against those who have threatened it—makes jildd a defensive measure, and the
Imamite jurists have ruled its needfulness unrestrictedly ! In the section on jifidd n
Mabsi, Tasi argues for the necessity of the presence ol al-imdm al-ddil or his
deputy for the jihdd to become obligatory, But when the Imam is in occultation and
his specially designated deputy is absent, the obligatoriness lapses and it is not
proper to engage in jifad at all. However. when Muslims are uncxpectedly attacked
by enemies and they fear for the safety of the boundaries and peoples of Islam, ut
such a tme (Tas rules) it becomes urgently nccessary lor them to detend them-
selves against those who threaten their security. This defense. says Tosi, should be
undertaken with the intention of repelling the enemy, not with the intention of
fihdd—to convert them to Islam—because the latter purpose of jihad requires the
presence of the Imam or his deputy appointed for that purpose.™ It is a4 pernicious
error to engage in jihad under the leadership of unjust rulers (a“immar al-jawr} for
the purpose of conversion. Anyone who participates in this type of phdd deserves
censure and punishment. In fact, T'osi says, if such a battle is won, the winners do
not gain any reward; and if it is lost, the losers are sinners as well. Moreover, in a
battle that is fought without the Imam or his deputy. all booty belongs to the Imam
alone: no one else has a share in it at all.4

It is plausible that the Imamite jurists at all times regarded the jihad, in the
sense of making God's cause succeed (941}, possible and obligatory only when al-
imdam al-"adil, or the one appointed by him for that purpose, summoned the people
to take arms. In fact, according to Muhaggig al-Hilli, this is the only kind of
struggle that deserves to be called jifdd. This is so because, when a battle becomes
necessary out of the need for defense, as happens among enemics when attacked by
an external force with Muslims fighting alongside the altl al-hark ("the enemy”) Lo
protect themselves, this is not jifkdd, because the Muslim fighters have helped the
enemy in order to defend themselves ™

In later works of jurisprudence, when the fihdd was classificd mio more than
the two categorics so far seen, the jihad aganst unbelievers was the only one
classified as ibrida’® (initiatory, i.c. offensive). and the only one that became obliga-
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tory when summoened by the Imam or his deputy. Thus, ostensible jihdd againgt
those who attacked Mushims (unbehievers): ostensible jildd agimst those wha want
to bl and w drve people away from thewr homes; and ostensible jilidd apainst those
who rise up against the Tmam (the bughar—all these were known as “defense”
rather than stnet had o turther the cause of God agamst unbeliel among the
human race *

Accordmgly, the gquestnon of obtaning the permission of the Imam in these
cases did not anse. because defense was o moral requirement as much as a reli-
growsly justificd ghad, us the relevant passages of the Quein indicate. 1 is plausihle
thut in Dmamite jurisprudence the term jhad was used in two significations with
thetr corresponding thealogical implications.

First. pivida s used in the sense of furthering the cause of God until it suceeeds,
Thes type of gihad would mclude hghting (gital) against hostile forces, eyen against
dessenting groups within the Mushim community, whao are engaged in spreading
Siscord on earth™ and i undermining the ereation of the just public order that
Isharmie revelation demands. In an important hadich report Tmam “Al explains this
meaning of ghdd and declares that two groups of persons with whom filded ix
abligitory arc the unjust groop (al-fi'at al-baghiva), and unbelicvers (ol-fi'ai af-
kafrra) * 1t s in this sigmification of phad that Shio junsts have characterized the
rhadd tought by Al durmg his caliphate (36-400656—-661) against those among the
Mushim community who “broke therr covenants” (al-nakithian) in disobeying the
nightful caliph: those who “deviated fram divine gouidance™ by raising arms against
the nghteous government (al-gasiten ) and those who became “renegades by seced-
g {al-margun) from the caliph’s camp. Indeed, according to Mufid, when “Ali
ippealed o the Kdlans o qoin hem o his stroggle spaimst those who broke their
covenants, he reminded them of the significance of this fifidd by declaring,!

Verlly, God hias Imposed the obbgation of saging lad and has glorifed it and
mude [participation an 0oa sign of| sappont Tor Hime 1 salemnly declire thal
worldby and relygious affarrs will non b arder withow |particepating | i

Clearly. the theological implication of this type of phad is that participation in
ity obligatory, and to ignore the call of af-imarm af-"add in this regard 1s tantamount
to disbehie! m God's ultimate purpose in creation. In a tradition reported on the
authurty of the ninth Imam. Muhammad al-Jawad. the Imam states: 1 do not
know of any pthad these divsexcept fragy, “umra, and jowar, " This tradition further
corroborates the way the Imamites have interpreted jibdd i this first signification.

Second . the term gthad s apphed to all types of defense undertaken 1o protect
the lives and property of Muslims threatened by either external or internal hostile
fotces. In this type of jihdad there seems to be a presupposition regarding the
morally and rationally derived obligation of self-protection demanded by the
Qur'anic injunction. Accordingly, the Imamite junsts have unrestrictedly allowed
Muslims to undertake this form of phad. Tn other words, when the community 15 in
danger. it has the responsibility to defend Mushm families. children, and property.

The theological impheation of this form of fiftdd becomes obvious when one
comsiders the ruling of Tasi in his Kitab al-jthad scction of Nihdya:
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The presence of al-tmdm al-'adil s a precondition [for waging jihad against
unbelievers]. Without his permission it is not allowed to engage in fighung: nor
is it permissible (0 undertake jrhid without his presence or the presence of the
one appointed by him to conduet the affairs of the Mushims. 1t is only when these
preconditions are fulfilled that it is incumbent wpon Muslims 1o Aght when
summoned to do so. . . . However, Muslims can fight without al-imam al-'ddil,
under the leadership of al-imdm al-jd'ir, if they fear for their lives and their
borders are being attacked by enemies. At such a time, it is obligatory for them
o fight, But they should do so with the imtention of defeniding themselves
against the encmies and not waging the jihad; nor should they fisht with the
intention of converting others to Islim

In my discussion above on the ambiguous usage of sultdn “adil and swlian Jairin
the writings of the Imamite jurists, | mentioned Mufid's classification into sulran al-
zaman, the authority who manages the affairs of humanity, regardless of his being a
just or unjust authority, and the swlén al-isiam, the ruler of Islam., designated by
God, who is necessarily just. It is reasonable to apply Mufid's categories of suliin
al-tstam and sultin al-zamdn to the two forms of jifidd discussed above, The first
form of jihad must be commenced by the sultdn al-istam, but the second form can be
undertaken by the suftan al-zamdn, This is corroborated by Mufid™s ruling vepard.
ing an Imami jurist who is appointed by a seftan al-zaman to undertake the responsi-
bility of instituting legal punishment (Audid). Mufid states that it is necessary for
the jurist to assume this responsibility because of the ruler's manifest authority over
him; and in addition, he should strive to cause the laws of Islam to be effective, to
enjoin the good and forbid the evil, and to wage the jihad against those who deserve
to be attacked among the wicked. It was in the light of this understanding of the
jihad and its politico-theological implications that Imamite jurists like al-Shaykh
ta'far al-Kabir Kashif al-Ghitd” (d, 1228/1813), the author of Kashf al-ghita’, during
the Qajar period, were able to give their legal decision regarding the necessity of
Jihad against the Russians in the early years of the nineteenth century.

A. K. 8. Lambton’s article, A Nineteenth-Century View of Jilidd, " fails 1o
take into consideration the Imamite interpretation of the jihad in the Biyid period,
which, she believes, did not have any impact on the juristic decisions made by later
Imamites in the area of Imamite political theory, The reason [or this situation.
according to Lambton, was that the Bayids, having continued to tolerate the exis-
tence of the Sunni caliphate in the face of the largely Sunni population of the
empire, had not forced or required the Shii jurists to rethink the Imamite theory of
temporal leadership during the occultation, It s true that the establishment of the
Bayid dynasty had not called for a revision of the Imamite theory of political
authority in order to legitimize or rationalize the new situation, but it had certainly
caused a major rethinking in the matter of saltana (exercise of legal and moral
authority) by an Imamite, which had no precedents during the hifetime of the
Imams, This is reflected. as | have shown earlicr in this chapter, in the development
of the twin concepts of sultan "adil and sultan j@ir in Imami jurisprudence.

As for the relationship between jifdd and saltana, both the article by Lambton
and that by Etan Kohlberg, “The Development of Imami Shi'i Doctrine of Jiftdd™
(which in some important ways fills out the historical development of the concept of
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phad . teeat the subject of jidd without discussing its theological underpinnings
within the Qurame relipous-moral frumework. 11 is the Qurinic understanding of
the guestion of jfird that poins o the twatold sigmification of the term. as it was
understood by Imamite jurists and as it was reflected in their opinion about the
authorty that could summen the people for one or the other form of jifdd.

[ the carly part of his article Kohlberg acknowledges the elose connection
between fifrad and justice in Shit texts, without expounding on this significant
observirtion, which should have fed him o explore the yuestion of the purpose of
Esbimic reyvelnnon (namely. the establishment of i just public order) and the forees
that ulwsiruet the reahzation of the divine plan for humanity, Such an examination s
indespensalble for the clucidition of the theslogica-political concern af the lmamite
parists, who were, on the one hand, engaged in explaiming the historical battles
faught hy the Tmams "AbL al-Hasan, and al-Fusayvn in Kurbald® within the Qur fime
teachings ahout the rehigioos-moral purport of jifidd; and on the other, in reformu-
lting. however ambiguously. the gquestion of “just™ and “unjust” puthority in the
witke of the establishment of Twelver Shi't temporal authonty of the Bayid sultans.
Thus. when Mulid uses the term al-muraghallih for the authority that has come o
poower by foree and appomts an Imanmite jurst o admmister hdid, one can discern
aprobable reference to the Boyuls whao had come o power in this Tashion.

s reasomable o mamntain that the Imamite junsts displaved an astute and
prudent leadership in understanding the new reality created by the vecultation of
the twelfth Tmam and guiding the Shi'a toward u tagivya-oriented life. This attitude
m o way deterred them from formudating theoretical and hypothetical situations in
Juridical texts, which at times pointed o concrete situations, in providing guidance
to the Imamite community. This is clearly demonstrated by Mufid and Tasi's use of
the titles vudtan al-zamdn and al-sultan al-"add, and their guidance regarding fildd
under these authorities. There is no doubt that by distinguishing the two types of
siiftan aned the two types of fihid the ITmamite jurists, from the Biyid period on, sel
up the possibility for Shin junists ot only to accept office under o sultdn al-zamdn,
but alse to become a seltian in order 1o wage pifdad against wicked persons obstruct-
ing justice.

There 1s a tradition, reported on the authonty of al-Sadig. that the Prophet on
one accasion declared: “The best form of phad is 10 utter just words (kalimar "adl)
in the presence of a tyrant ruler (imdm jd'ir)."" As pointed out in chapter 1 above,
this has been used to bolster the sense of responsibility, among those who are
cquipped with “sound knowledge™ and “sound character.” for taking upon them-
selves to wage phad against tyrants. This understanding of fihdd must be construed
as a further claboration of the concept in the sense of protection and defense
againist outside aggressars, In the hight of the above tradition about fikdd, the
tradition about tagivya being a form of phdd during the occultation must be inter-
preted 0 the sense of postponement of the creation of the just order, not its
permancnt suspension. This interpretativon is corroborated by another famous tradi-
tran ol il-Sadig i which he mentions the characteristics of 4 true believer:

The heliever is a mujahid, because he struggles Cyvafahidu) with the enemies of
Crod, under the fulse government (dawlar sl batil) with tagivva [precautionary
dissimulation]. and under the true government with sword (al-savf). "
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Thus, in ragiyya there is a state of aleriness and preparedness 1o launch the
final jihdd under the aegis of al-sultan al-'@dil. This is the connotation of dir al-
tagiyya, the “abode of precautionary dissimulation.” in the following hadith report
in which Imam "Ali al-Rida is reported to have written to the "Abbhisid al-Ma"miin,
explaining the jihdd to him:

And as for jildd, it is obligatory with a Just Lovam (inder "ddid). . 1t is not
permissible to Kill any unbeliever in dir al-tagiyvie exeept il he kills or behaves
unjustly; and this also | is permissible | if you are not afraid of yvour own sulery,
Tagivya in dar al-tagiyya is obli gatory. One should not break bus oath in order 1o
defend himself from unjust behavior if he has sworn to employ fagiyya, ™

The use of the phrase dar al-tagivya implies that the Shi‘ites must remain aler
at all times for their struggle. Moreover, fagivya was ordered by the Imams. as
reported on the authority of al-Sadig, to save Shi‘ite lives from being lost. But if
fagiyya might result in the shedding of innocent blood, then the Shifites were not
required to employ precautionary measures to save themselves, because, as the
report says, “There is no fagiyva when it comes to blood-spilling. "* Indeed. there is
an underlying moral concern in the tagiyva traditions to protect the innocent lives of
the followers of the Tmams from persecution by the ruling authorities. Accordingly,
tagiyva was part of jihdd in the second signification of protecting onesell from the
arbitrariness of those in power,

This meaming of ragivva as an obli gatory form of defensive jihiad during the
occultation is in conformity with the Imamite juridical decision permitting the jifdd
that must be waged by any sultan al-zaman (ruling authority), unrestrictedly, to
protect the lives and propertics of Muslims. Thus. in his fatwa on jihad, after
explaining four kinds of jildd (jihad against nonbelievers; against those who attack
Muslims; against those who want to destroy lives they are forbidden to destroy; and
against those who rise up against the Imam), Shahid 11 says:

Jihad becomes abligatory when al-imam al-'adil or his depuiy are present. This
deputy is designated particularly by the Imam Jor the jrurpose ol jihdd, or
sometimes he is appointed as his general | deputy |. In the case of his general
deputy, who can be a fagih (jurist). it is not permissible for him o undertake the
fihdd in order to call upon nonbelievers 1o convert 1o Tslam [i.e., offensive jifud]
during the aecultation. As for other forms of jid [i.e.. defensive ones], it is not
necessary for the Muslims 1o engage in these under the acgis of the lmam, or lis
“spectal” or “gencral” deputy.

I have already referred to this exception in the ruling on defensive jildd as
coming down from the early days of Imamite jurisprudence. That this exeeption
was made on the basis of the Qur'anic injunctions regarding the ordamment of jihad
is further corroborated by Sabzawin (d. 10V0/1679), « prominent jurist during the
Safavid period. In the following quotation from his Kifayat al-ahkdm, it appears
that the jurist is disputing the fundamental precondition for any jiidd—namely, the
existence of the lmam-—as ostensibly required by the Qur'an:
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In the ruling regarding the meumbeney of jiliad, 3 precondition has been set thit
thie Tmam must be present, or the one desspoated by him should exist. This is o
witdesproad opimion amaong the Tmamite jurists, wod o oppears thar the fadith
reports cited to support this opimion have not aiained (he level of “soundness,”
Al the more soowhen they wre in contradicon with the generol sense derived
from the sersts of the Quran | on this subject | Thus, there is o problem of
prictthere pce in the ruling [reparding the precondition ] as sich,

I is not difficult te diseern the moral-religious presuppositions of the Qur'in in
the vase ol the exception made for defensive pihad, and probably Sabzawarnis ohser-
vation paints o the jhad undertaken against those who want to destroy innocent
lives, tor which the Curan ordains without any precondition. Indeed. 1t is for this
torm of grhed that the community s made responsible to judge the stuation amd act
accordingly 0 It was an the context of this moral-religious estimation of jildd that
the Imamite jurists. as the “general” deputies of the Imams, were authorized 1o aet
s tunctional imams amnd puide the community as the sudidan al-zaméan would hive
dome. The Imamite jurists were fully aware of the rmiplhications of thewr assuming the
responsibilitics ol swlan al-zaman in the absence of the suftdn al-tddm, including
the implications of the defensive Torm of jilad that could be undertaken by the
ruling autharity

Oin the basis of our sources, it s plausible thit there was nothing in Imamite
jurisprudence that could prevent jurists from assuming these responsibilities, all the
more soowhen they were acknowledged s the “general™ deputy of the suftin al-
esldm because of therr “sound behel™ and “sound knowledge " And i the theory ol
the Tramate. s discussed in chapter 1. the emphasis on continuous, uninterrupted,
and authoritative divine guidance through the divinely appointed Imam necessi-
tated behef mogualified, Tmambke individualy, designated by the ITmiams them-
selves, whether dircetly or indircetly, who could provide the guidance needed by
the Imamite community when the Imam himsell was inaceessible.

Defensive phaed was regarded as part of the function of this designated author-
ity which s discussed by Shahid 11 n s commentary on Mubaggig's ruling on
phid in Stara©. Muhuggig mamtains the standard Imamite view regarding the
reguirement of the existence of the Imam, who should be manifest . invested with
power. and able to act without constraint, 10 declare gitgd. or to affirm the exis-
tenee of the deputy appointed for jihad. Shahid 11, commenting on the deputy
appointed for jifrad, says that the appointment can be realized through cither “spe-
clal™ or “general” designation of the Fmam, which would include the wifdya (author-
ity ) to declare jifad. Agrecing with Muhaggig that the fagih during the occultation
i the “general” deputy of the Tmam ., Shahid (1 adds that although appointed for the
general best imterests (al-masalth al-amma ) of the community, the Imamite jurist is
nut allowed 1o undertake johad inoits first sense—that is, phdd 1o call non-Muslims
tor accept Isdam ™

In the above discussion of jihad and its relationship to the saltana (exercise of
legal and moral authority) there s a tacit confirmation of two points. First, there
could bea sultan ul-zaman (a rubing suthority). whether “just™ or “unjust,” when
the suiltdn al-islam (1.2, the twelfth Imam) is in occultation. This means that during
the occultation the affairs of the community continue to need management, and this
in turn reguires ivestiture of authorty (wifdya) oo sulidn af-zamdn for that
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purpose (li-radbir al-andm). There is no prescribed manner in which this authority
should be imvested in the swlian al-zamdn. Nevertheless, there 1s certainly a way in
which this authority can become just, and that 15 by upholding the Shari'a and
implementing the laws of Islam in the administration of the public affairs of the
cOmmunity.

secondly, there was nothing in the fundamental teachings of the Imamite
school to bar Imamite jurists from becoming selidn af-zamadan, all the more so
because. as we shall see in the next chapter, in Imamite jurisprudence many func-
tions with theologico-political implications could be executed by jurists in the ab-
sence of the ITmam. Far more significant i the agce when fhad came o be imated o
the defense of Islamic lands was the authority to administer justice, regarded as the
maost crucial part of the general obligation of “enjoining the good and forbidding
the evil"—that is, the ongoing struggle of Islamic ideofogy for the creation of just
public order, In the sections of jurisprudence that deal with the gencral obligation
of “enjoining the good and forbidding the evil,” and the exercise of authority to
administer justice and adjudicate among the Imamites, as is discussed in the next
chapter, we have the most explicit statements regarding the partial investiture of
the Hidden Imam’s politico-religious authority in his general deputies.

It 15 plavsible that in lmami Shitsm, 10 the absence of the political authority of
the Imam throughout the period preceding the vccultation, and the period follow
g the termination of the mamfest Imamate, there always existed the potential for
assumption of such authority by a well-gualificd jurist—the funcuonal imam of the
Shia—when circumstances so demanded. However, there scems to be no theoreti-
cal procedure through which the authority of the jurist assuming the role of ftune-
tiopal imam could be legitimized except through nivaba (deputyship). whether
“special” or “general,” If the deputyship of the jurist could be established during
the Complete Occultation, especially in the absence ol the directly designated
deputies during the Short Occultation, then there surely was room for growth in the
wilava (authority) of such a deputy to include all-comprehensive authority—ial-
wildvar al-'dmma—in the name of the Imam in concealment.,

Conclusions

In the treatment of jihdd in Imamite jurisprudence one can perceive the signilicance
attached to the position of al-imdam al-ma’sim, the infallible Imam, in dealing with
the problem of unbelief and the way it affects the establishment of Islamic public
order. Concurrence among Imamite scholars regarding the mandated existence of
af-imam al-"adil (the just Imam) in the matter of waging offensive jihdd demon-
strates the consistency with which these scholars have upheld the fundamental
aspects of the doctrine of the Imamate—namely, that it is only the explicitly desig-
nated Imam who is entitled 1o make binding decisions in matters affecting the
welfare of humanity, By virtue of his being an infallible leader and authoritative
interpreter of Islamic revelation, the Imam is the sole legitimate authority who
could establish the Islamic state.

However, under the impact of historical circumstances, the Imamate became
divided into temporal and spiritual spheres. The temporal authority of the Tmam
wis regarded as having been usurped by the ruling dynasty, but the spiritual author-
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iy remaimed mtact in the Tmam who was regarded as God's (unanswerable ) demon-
stration (of divine ommipotence) (hie the proof of God). empowered 10 guide the
spiritual hives of his adberents as the true ITmam. This spintual authority was not
contingent upon the Tmam’s being invested as the ruling authority {suftdn) of the
community. Accordingly, the Tmamate continucd through all political circom-
stances until the last Liopao, the twelfth, Dmeom al=-Mahdi, went into occultation (4.0,
T4 I was during this poeriod that questions regarding Imamite political suthority
durning the abwence of the Fmam began tobe treated methodically, especially when,
tor the Brst tme, following the kst mandfest Tmamate (e, of TAlL A n, 656-6601),
the teenporgd authority of the Shite Imamite Bavid dynasty was established de faeto.

Sy o the ueests who deaht with this new contingency were responding 1o il
mdividually 0o accordanee with the degree and guahty of their celitionship and
contacts with the de facto powers, There is sufficient evidence to maintain that even
among the de facto powers, especially professmg Imamite fuith, there was a prag-
mitic recopmtion by qurists of the existence of & saftdn “ddd becanse of certain
qualities or acts that he mamfested, not because of any documentation in Shir tradi-
tions. Nevertheless, this pragmatic recognition in jurisprodence depended on ri
tional and ar times rachcal interpretation throogeh extrapoltation of Tmamite sources
handed down n the torm of precedents trom the time of the Imam al-Sadig onward,
The various torms of phrases introdueed to designate seelign ddif (e.g. ., suftan al-wogi,
wadian al zaman, or gmam “adil) are examples of extrapolations introduced into judi-
cral decisions, which were eéxtended 1o melude Tmamite junsts—also because of
qualities recognized in them . However, there also was some form of documentation
suggesting deputization asdelineated in chapter 1,

Accrrdingly, as will he discussed in the following two chapters, the steps
tssward the rq.:i._l'l_}_grn'lh w1 of the jurist as a candidate to aeeupy the place of sultan “ddil
in the juridical writings of the Liter penod (more particutarly, Safavid and post-
Safavid erus ) were adequately taken in the form of open-ended exegesis and meth-
odalogical expedients apphed to the documentation provided during the Bayid
period. These rulings must be seen as the product of tensions within the ITmamite
school ereated by the occultation of the twelfth Imam dnd by the interaction be-
tween Imamite and Sunm scholars w this time,

I'he termination of the mamfest Imamate gave nse to the institution of the
deputvship of the Imam as the only feasible way to preserve the religious-social
structure of the ITmamite community. The deputyship. furthermore, became a sort
of extension of the Imamate in such 2 way that not only could deputies assume
functions with theologico-political imphications: they could actually become func-
tional imams with the potential of becoming sultan al-zamdn (the ruling authority of
the ime ). As Imamite juridical sources reveal. there is nothing in the rulings of the
Imamite jurists to prevent jurists from assuming the authority (wildya) invested in
them indirectly by the twelfth Imam. This wifdya would lead them to be considered
sultan al-zamdan ft tdbic al-andm (the authority appointed for the management of
the affwirs of humanity), In fact. as subsequent argumentation will demonstrate
further, there was always the potential for the well-gualified Imamite jurist to
assume al-wildvar al- dmma—all-comprehensive authority in the name of the last
Imam among the Shia-—as the deputy of the Imam and as the functional imam of
the community. Thus he could be regarded as el-sulian af-"ddif, the Just Ruler,
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The Deputyship of Jurists
1 wilayat al-qada
(Administration of Juridical Authority)

In the previous chapter, on the Imamite theory of political authority . | have alluded
to the relationship of saliana (exercise of legal and moral authority through the
demand of obedience) and the concept of justice in Twelver Shi'ism when 1 dis-
cussed jiluid, the struggle to create just order on earth. 1 have also dealt with the
question of al~wilavat al-ilahiyyva (the divine sovereignty) and the way it was in-
vested in the Prophet and the Imams for the purpose of creating just social order
under the guidance of Islamic revelation.

It is important 1o bear in mind that, according to the Imamite understanding ol
the Qur’an, the question of divinely guided leadership —possessing the wildva (the
faculty that enables a person to assume authority and exact obedience }—is of
utmost significance in attaining the goal of just social order, because it is only
through divinely puided leadership that the ereation of an ideal society could he
actualized. However, during the occultation of the Imam, when the sdhib al-wildya
(the wielder of authority) is in concealment, there arises the question of the exercise
of the wilaya, which as | have shown. is concerned with the entirety of the life of the
Muslim community. This is because believers in Islamic revelation have never
relinguished their belief in the identity of religion and government as they saw them
embodied in the Prophet. It was this beliet in the poal of Islamic revelation that
necessitated belief in the continuation of the divine wildva in the mdividuals who
afforded the necessary guidance tor the good estate of the community.

The institution of mivabar al-imam (the deputyship of the Imam) during the
occultation, from its inception during the Short Occultation (a.p. 874-941), came to
be viewed as metaphysically connected with the source of divine authority (al-wildvar
al-ilahiyya), the Imam, whom these individuals represented among his followers. As
such, the deputyship of the Imam was always viewed as not only the logical extension

kY
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of the religions suthorty of the Hidden Tmam, but also as the authority that pos-
wessed the necessary legitimacy through fully aceredited documentation,

The Irnamite coneept of jurdical authorty.as introduced in chaprer 1. demon-
strutes the necessity of continuity i the Prophetic precedent for religious prescrip-
tions. which wis achicved by extending the “apostolic” authority to the loval associ-
wres of the tmams and their subseguent transmitters who became part of that
authartative precedent admitted as the only valid basis for religious practice in
Shiism. What rendered the precedent authentic, then, wis the perception of “apos-
foahie™ wathormy through some sort of desipnation, This designation wis sought in
thisse traditions that spoke aboul deputyship. Legal opinions were deductively
mferred by the interpretation sand extrapolation of the documentation to resolve
prictical problems Bced by the Shia at i given time in history

The problem of authority in the absence of the Hidden Tmam, more particu-
Larly after the stabihization of the Imamite community in the tenth-cleventh century
wnder the scholarly elite who wrote in the refatively protected environment pro-
vided by the Shi Buyids, was not merely an academic issue in the realm of the
ideal I emerged as @ concrete and urgent siuation ereated by the profonged
absence of the Tmam. on the one hand, and the appearance of the Shii power of the
Bivide vn the ather, toowhich the lmamite wrsts were responding in their juridical
endeuvors 1o exegetically expound upon meager documentation regarding the dep-
utyship in the carly traditions Their exegetical strtagems m studying these tradi
tuans eiabled them to produce coherent and adequate judicil decisions that could
estahlish the legitmacy of the deputyship and its extent during the occultation.

As discussed above, there was nothing in Imamite juridical or theological
writings 0 mhibit the deputyship trom hecoming sultan al-zamdan li-tadbiv al-andm
(the suthority to manage the aftairs of humanity). pending the Imam's return at the
end of time. It s the documentation regarding the wiliva of the deputyship, its
mterpretation for relevance 1o a contemporiry situation, and its implications in the
development of al-mivabat al- @i (the general deputyship) of the potential sultdn
al-zaman, the Imamite jurst. that | propose to examine in the following pages.
Wiliyvar al-gadd’, the authority to admimster judgment, as | shall demonstrate,
became a prelude to the much broader af-wildvat al-"arvnu (the all-comprehensive
duthority) that wis cmerging as a Necessary vonsequence of the [:Irl::lungl':d £1C-
cultation of the twelfth Tmam and the necessity for the ShiT community to maintain
A conerete sense of continuity in their hnear progression in history.

The Quranic Notion of Justice and its Political Implications

In the Quran, there is perhaps no other injunction that matches the emphiasis laid
on “estahlishing justice,” hasically in the sense of doing justice and giving truthful
evidence. The primary aim of Islamic revelation bs to establish a viable social order
om carth that will be qust and ethical. However, the creation of this social order, as
shown by the example of the Prophet himself. was dependent on the divinely
guided leadership that could ensure its realization, Immediately after the death of
the Prophet in a.0. 632, the question of the creation of just order became mter-
woven with the question of Istamic lcadershup. It was this dual question that formed
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the crucial issue that divided Muslims into various factions. According to the
Qur'dn, the sole justification for appointing a khalifa (viceroy) on carth was “to
Judge aright between mankind.”™ Thus, in connection with David’s appointment as
fhalifa, God says:

0 David! We have appointed thee as a viceroy (fhalife) on earth; thereiore
judge aright (farkem) between mankind and follow not desie that if be-
guile thee from the way of God [38:26],

“Judge aright” clearly sets the objective tor David's appointment on earth. 1t s
valid to maintain, then, that the Qur'an presupposes divine guidance through the
divinely appointed mediatorship of human agents for the realization of the Islamic
public order. Hence, controversy as to whether any khalifa was to be accepted as a
divinely designated person, responsible for leading the community toward that goal
after the Prophet’s death, was inevitable, By the end of the early period of Islamic
leadership, when civil wars broke out in 656 a.p., Muslims were confronted with an
unfulthlled ideal of a just order. which made the pecessity ol a divinely guided
leadership—to assume the function of guiding the community toward its primary
goal—even more imperative. After all. it was obvious that the establishment of
just Islamic order depended on a person who was appointed by divine designation
to exercise wildvar al-tasarruf (discretionary authority) and was protected (ma’sum)
from becoming a cause for sinful deviation in Islamic polity,

The creation of a just society, which depends on some sort of diving interven-
tion or “grace.” has thus become the focal point of the Lslamic belief system. In this
belief system. as discussed in the previous chapter, the Prophet and his properly
designated successors are visualized as representing the transcendental active God
on earth—the God who delegated authority (al-wildvad al-ddfiyya) to them in order
for them to rule over humankind aright. Accordingly, 1t 15 this basic religious focus
on the creation of just order and leadership (imdma), which can create and main-
tain it, that erients the authoritative perspective or worldview of Mushms. [t is,
therefore, important to discuss this worldview in the light of the conception of
justice in Islam. in its political as well as in its religious manifestations. To this end.
[ will discuss the notion of justice in Islamic revelation, and its implications for
palitical justice where the question of the authority that can administer this justice
becomes central.

To understand the notion of justice in the Curfdn, it is essential to grasp that
the Qur'an was revealed against the background of the tribal society of Arabia and.
as such. the moral exhortations to “estabhish justice” (4:135) or o “judge with
justice” (4:58) become comprehensible within the context provided by Arab usage
before Islamic revelation delined the scale of divine justice. Lindoubtedly, the
exhortation to “establish justice™ in 4:38 (or in 4:135) relers (o the notion of “jus-
tice™ as an objective and universal moral truth, on the basis of which one can affirm
it to be a universal and natural mode of guidance to which humankind in general
cin be called upon to respond, In other words, “justice™ is a moral prescription that
fallows from a common human nature and is regarded as independent of particular
spiritual beliefs, even though all practical guidance regulating interpersonal human
relationships springs from the same source—namely, from God, This abservation
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regarding the objective nature of “justice™ 1s important to bear in mind because the
Crame poton could not become mtelhgible without some reference o an ubjec-
v state ol atfinrs

The objective nature of the concept of justice in the Qur'an is summarized by
thn Munzur, the author of o classical Arabic lexicon, i his entry on the meaning of
acd, where he entes a letter written by an early junst-theologian of Medina, Suid b,
Tubavr an reply woan mguiry about the meaning of the term adl by the Uminvyind
caliph "Abd al-Nudik (. 4. TUS):

At [pustice | may have four sigmihentons. [Foest, | af-"wd! in Ahe adomstration of
pustice fad-fakar) in aecordapee with [the sense implied |n] Crovel s coommanid |i|1
Fhe Ol = and when vou judge between the people, judge with justice”
[4ei ] | [ Sevomadly | el gl inospeceh, as cotstroed i this command: Tand when
wirin spoak b pust [ S3 [ Phaed iy ] al-ed! [imthe meaning of | o ransom (al-
fretvard! Jas umderstood inwhat] God sids * L amd beware a day when no soul
wall i aught uval anothier: aned no L.lluriiq_:rpui.b,c {add ) shull be |11::_'up1u1_| from 11
[the ol ], noe any amtercession shall be prolitable to ™ [2:013). [Femrthly, | -
addl i the serse of annbutme an equal o Cad (edadivak) [as implied in| this
wiying: — the unbeliovers nsonbe cquals (v difin o their Loed” (600 |—than
v, thew are commtting an act ol “assocmbon.” As lor the passage [where Cod
sy [ o wall nit be able 1o be eoguitable f'difi) between your wives, be you
evet vo cager™ [AO28] U byl wl-Salmani and Dubhak are of the apiaion tha
[the human matulity to be cquitable ]| meant [the inahility 10 be sof in fospeet o
levie wnid imtercouese . [Moreover, when someone siys| “sosand-so has dode jus-
Dce tor soaml-wo,” ar meons that ope s équituble to the other. [ AJG one Suys:
T ws nothing i cgqual o yvou ™ meaning! “"Nothing stands with us in vour
steadd,

This explanation of the notion of “justice,”™ with reference to the Qur'anic
passages where the potion oceurs. demonstrates an important peant that * justice™ in
revelation, which denotes moral virtues hike “tairness,” “balance,” “temperance,”
and “strmnghtforwardness.” should be understood as universally objective vilues
“merained in the human soul™ (91:8) The term “edl has a real, conerete, physical
significanon frst, and an extended. abstract sigmiflcation secondly. As such, 1t
hecomes comprehensible by logically appealing to the universally self-subsistent
value of “justice.” The idea of justice/balance as a self-subsistent principle running
through all creation is sometimes called "cosmic harmeony,”™

In another important passage, the Qurtan recogmizes the universality and objec-
tive nature of moral virtue (“goodness™ ), which transcends different religions and
religious communities, admonishes human beings “to be forward in good work,™
and holds them accountable for their deeds regardless of their religious differences;

T everyone of you [religiows communitics] We have appointed a lisw and o way
[oof conduet] 11 Giod had willed, He would have made you all one nation Jon the
bhatis of that low and thut way]. but [He did not do s that He may try you in
what his come o you! therefore, be vou lorward [Le . compete with one an-
other | good works. Unto Ciod shall you return all together, and He will tell
vou [the truth | about what you have been disputing |5:45)
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There is a clear assumption in this verse that certain basic moral requirements,
like “being just” or being “forward in good work.” are self-subsistent and apply to
all human beings, regardless of differences in religious beliefs. Interestingly
enough, the ideal human being is conceived of as combining moral virtue with
complete religious surrender:

Nay, but whosoever submits his will 1o God. while being o good-doer, s wage is
with the Lord, and no fear shall be on thent. neither shall they sorrow [2:12]

Undoubtedly, we have here a clear basis for a distinction between religion and
morality in the Qur'an, where moral virtues are further strengthened by the eeli-
gious act of “submission” to sacred authority.

It is in the realm of universal moral truth that human beings are treated equally
and held equally responsible for responding to the call “to be torward in good
work.” Furthermore, it is this fundamental equality of all humamity at the level of
moral responsibility that directs humankind to create just public order on ciurth,
and makes it plausible that the Qur'an manifests something akin to the Western
notion of natural law:

... by the soul, and That which shaped it and inspired it to [know the ditference
between| lewdness and god-fearing, [Whereby it can guard itsell against moral
peril]. Prosperous is he who purifies it [through obedience w God and sincerity
in faith,] and failed has he wha seduces it [9:7-10].

God, according to this passage. endowed human beings with the necessary
cognition and volition to further their comprehension of the purpose for which thiey
were created and to realize it by using their naturally acquired knowledge. More:
over, the verse also makes it plain that the distinction between “lewd” (evil) and
“and-fearing” (good) is ingrained in the soul in the form of inspiration, a form ol
guidance with which God has favored human beings. This 15 the divine trust given to
humanity, which T discussed in the context of al-wildyar al-ilihiyya in chapter 3. Itis
through this guidance that human beings are expected to develop their ability to
judge their actions and to choose what would lead them to “prosperity” {i.e., the
creation of just public order). But this is not an easy task to fulfil. It involves
spiritual and moral development, something that is most challenging in light of the
basic human weaknesses indicated by the Qur'an: “Surely man was created fretful,
when evil visits him, impatient. when good visits him, grudging . . .7 (7(:19-20).

This weakness reveals a basic tension that must be resolved by further acts of
puidance by God. It is at this point that God sends the prophets and the “books™
(revealed messages) to show human beings how to change their character and bring
it into conformity with the divine plan for human conduct (2:2, 5). Guidance from
God significs the “direction” God provides to procure the desirable human sOCiety,
first by creating in the soul a disposition that can guard agatnst sparitual and moral
peril, if a person hearkens to its warnings, and then by further sirengthening this
natural puidance through the Book and the Prophet. “Guidance” in the sense of
“showing the path™ is a fundamental feature of the Qurin and is reiterated through-
out to emphasize the fuct that this form of guidance is not only part ol normative
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hman natire. Bt is alse universal and available to all who aspire to become “god-
fenring"” and “prosperous.”

However, insomuch as human beings are free agents, they can reject this
putdhance although, because of their “innate disposition” (fifra)? prompting or even
urging them subtly o believe in Cood, they cannot ind any vahid excuse for this
repection. Even then, their repeetion pertains to the “procuring” or “appropriating
of what = desirable. and not 1 the act of apprehending i the first place what is
desituble, However, when human beings choose to rejeet this guidance, God demes
turther gudance tocthem: “Those that believe not in the signs of God, God will ot
punde them™ (1o:HE ) Thas denil of gudance clearly pertains o the guidunce thn
would lead 10 the “procurement” of the desirable end. net to the initial guidance
thut is orgally engraved in the hearts of all haman beings, i the form of an innate
disposition, W gurde them toward "prospenty. ™

Because the gueston of guidance is reluted 1w the source of knowledge ol
clhical wvilues, sach as justice. in the classicial as well as in modern works on
Ourtienic exepesis, | have token some care to exphivate the virious foerms of goid-
ance i the Qurin. Significantly, it s at this point that theological differences
among Mushim scholars become conspicuous. These differences are rooted in two
conlhctmg conceptions of human responsibility i the procurement of divine jus-
tice The discussion of Quranie matenal in this connection was dominated by the
proponents of the twe major sehoals of Mushim dialeetical theology: the Mu‘tazilite
and the Asharne

The basic Mutazilite thesis is that human beings, a5 free agents, are responsi-
ble before a qust God, Purthermore, pood and evilare ratwomal categones that can
b known by reason, independent of revelation. God created the human intellect in
such a way that ot s capable of perecving. good and evil objectively. This s o
corellury of the main Mu'tazilite thesis. that God's justice depends on the objoctive
knowledge of good and evil, as determimed by reason, whether the Lawgiver pro-
nounces 1t so or not. In other words, the Mu'tazilites asserted the efficacy of notural
reasom as usource of spivitual wnd ethical knowledee, mantaining o formof rational-
st objectiviem,* Thus, the Mu'tazilites cmphasized the complete responsibility of
human heings, in responding 1o the call of universal guidance through natural
reason as well as puidance throwgh revelation

Ihe Mu'tazilite standpoint was bound to be challenged. The Ashlirites re-
jected the ides of natoral reason as an autonomous soorce of cthical knowledge,
They maintained that good and evil are as God decded them to be, and it is
presumptuous to judge God on the basis of categories that Gaod has provided for
directing human life. For the Mu'tazilites, the Ash'antes argue. there is po way,
within the bounds ot ordinary logic, to explan the refationship of God's power to
human sctions. It s more realistic to mamtain that everything that happens 1s the
result of God's will. wathout explanation or justification.

However, argued the Asharites, it as mmportant o distinguish between thie
actions of a responsible human being and actions attributed to natural laws. Human
responsibility s not the resull of free chinee, @ function that, according to the
Mu'tanlites. determines the way an action is produced; rather, God alone ¢reates
all actions directly. but in some actions a special quality of “voluntary acquisition”
(hash) is superadded by God's will, and this makes the individual a voluntary agent
and responsible. Consequently, human responsibility is the result of the divine will
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known through revealed guidance. Otherwise, values huve no foundation but the
will of God that imposes them. This attitude of the Ash'arites to ethical knowledge,
is, according to Hourani, theistic subjectivism. This means that all ethical values are
dependent upon the determinations of the will of God expressed in the form of
revelation, which is both eternal and immutable.”

Both of these theological standpoints were based on the interpretation of
Qur'anic passages, which undoubtedly contain a complex view of human responsibil-
ity in procuring divine justice on earth. as referred 1o above, On the one hand, it
contains passages that would support the Mu'tazilite position, which emphasized
the complete responsibility of human beings in responding to the call of both
natural guidance and guidance through revelation. On the ather hand, it has pas-
sages that could support the Asharite viewpoint, which upheld the omnipotence of
God, and hence denied humans any role in responding to divine guidance, Never-
theless, it allows for both human volition and divine will in the matter of accepting
or rejecting the faith that entailed the responsibility for procuring justice on earth.”

The Concept of Justice as Embodied in the Shari'a

In Islam, the Shari'a is closely intertwined with religion and morality, which are
regarded as expressions of God's will and justice. But, whereas the aim of religion
and meorality is to define and determine goals and provide practical guidance to
achieve salvation, the function of the Sharit is to teach humans the way o achieve
their salvation by virtue of which God’s justice and other goals are realized. Thus.
the Qur'an commands Muslims to worship God, to arbitrate with justice, o give
truthful evidence, to fulfil one's contracts, and to return a trust or deposit 1o its
owner. All these commands have one purpose in mind-—namely, 1o create o new
saciety on a religious and moral basis to replace Arabian tribal society. Again the
Qur’anic prohibitions of gambling. of drinking wine, and ol charging interest are
directed against ancient Arabian standards of behavior, with the purpose of creat-
ing what is to be an ethically based society. An underlying concern of Qurianic
legislation is that of enunciating ethical principles in the form of moral exhortations
that ought to be followed in the administration of justice in the Islamic public order.

Islamic revelation. which included both the revealed text and the Prophetic
precedent, was, thus, to provide an impetus to structure the Istamie public order on
the basis of the administrative and legislative functions of the Prophet. Accord-
ingly, the Qur'an, in addition to the Prophet's personal elaboration and practice
based on it, determines the ultimate course of direction the community ought to
follow in organizing and regulating its public order. The Prophet’s claborations in
communicating revealed guidance and his own practice formed the “maodel patiern
of behavior™—the Sunna—for his community and was in the subsequent period
promulgated as an authoritative precedent for religious-moral prescriptions as
treated by the Sharfa. Through the promulgation of the Sunna as a normative
Prophetic precedent, Islamic revelation as the source of juridical prescription came
to be compesed of two authoritative texts, the Qurin and the Sunna, both ol which
were regarded as being the embodiment of God's will and justice.

These two sources provided the raw material on the basis of which later Mus-
lim jurists, together with the use of a third derivative source based on human
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reasoning colled spafad, Laid down the defimitive law of the Shari s, The foundation
af adeal Bshimie social order was conceived as firmly based on the fundamental
principles of the Sharin and the clucidations of the succecding generations of
Muslim junists. which came to be regarded as @ system sanctioned by God, The
ultimate adherence o the Islamic system. which provided the anly valid basis for
religoius life, wis achieved through the consensus (rfmd’ ) of the Muslim jurists who
Fadd concerncd themselves with the transtormation of local admistrative law into g
unthed religions law of slam, As o result, therr consensus, which became part of
the paradigmatic precedent, came to be regarded as another source for deriving
decisioms on points of Shan's. Moreover, through their concern with the preserva-
tion af the Islamic way of hite, the junsts came 1 be acknowledged as o group of
prous persons, specidiong e pomts of low o and morality, whio could advise the
comrrumity ahout correct Islamic behavior. Furthermaore, it was this group of pious
spectalists who became the defenders of the Islamic wdeal of o socio-palitical order
wpanmst cormupt behavior of the ruling class, whether the caliph or his governors,
which was regarded by them as detnmental to the ereation of justice and equity, As
such, the qurists became the puardians of the Shary, and made and enforced the
lawe ol Caond. sometimes as the delegates of the caliph and his governors and
other fmes, when they wore dismissed by them at wall, they acted iy the “heirs of
the Prophets.” as mmphed o the famous fadith: “the “wlama” are the heirs of the
Prophets.™ Indeed, the Mushm junsts were requred, bke the Shift ITmams, 1o
possess maoral probity Cadafa) in order for them to defend pood persons from
mpury. 1o ail the oppressed, vindicate the innocent, and justly mete out legal
punishments (fudid) 1o those deserving them,

Wirh the weakening of the caliph’s authonty and the accentuation of the al-
ready amposed imitations on his person as merely the protector of the law of the
Sharis, not ats legislator or exceutor, as had been the case with the early caliphs
who masde laws for the community and also executed them. the jurists beeame in
lact the executors of the justice of Ciod. Conseguently, goda’, administriation of
justice. which wis hoaded by these Mushm junsts, the “wfamd’, béecame one of the
marsl mportant institutions in preseeving the populir sense of divine justice. Al
tmes ol political turmoil, the administrators of gadd” were regarded by the popu-
luce as the protectors of the peaple against the license of those in power,’

It i plavsible, then, that the persistent Quranic challenge of creating a just
society and the repeated failure of those in power in the lslamic empire to realize
divine justice on earth, especially when the central power of the caliphs had disinte-
grated, immeasurahly increased the prestige of al-gadi or al-hakim, the administra-
tor of qustice. This was the only religious administrative institution committed to
preserve the Sharia as the embodiment ol divine qustice. Upholding the Sharia
a4 the embodiment of divine justice meant that any government, in order to be
regarded as a legiimate Islamic government, had 10 be based on constitutional
principles sanctioned by divine revelation, whose interpretation depended upon the
Mushm junsts.* The interpretations of the Muslim jurists, necessarily based on
exegetical materials in the Quran and the Sunna, set the tone of Islamic political
theory in medicval nmes. These inferpretations, always invalving distribution of
pawer through delegation, are most evident with respect to certain administrative
furictions of jurists in their capacity as specialists in Islamic liw, These administra-
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tive functions included al-gadd’ (“administration of justice™), by Lar the most impor-
tant duty of the caliph, according to the Qurian.

Delegation of office for the administration of justice was particularly important
for the ShiT jurists whose Imam was in occultation. This gave rise to the prablem of
determining the process by which the Imam's authority to administer justice was
delegated to the Imamite jurists, The problem of determining the process of
delegation—itself a fait accompli—was crucial for the survival of the Inamite com-
munity: without such a legitimation there would always remain a question about the
lawfulness of the Imamite jurists to assume the administration of justice in the
abscnce of the Imam,

It is to this legitimation of the authority of the jurists in the administration ol
justice that 1 now turn, In the lollowing pages it will become evident that the
Imamite jurists could not have assumed the wildva (the authority) of the bmam
without authoritative precedent furnished by accredited documentation to that
effect in the traditions attributed 1o the Imams,

Shi'i Jurists and the Administration of al-gada’ in Imami Shrism

In Imami Shi'ism the administration of al-gada’ has been regarded as the constitu-
tional right of the Imam because of al-wilayat al-ilahiyya (the divine authority)
invested in him through Prophetic designation in the form of al-nass, Accordingly.
al-gadd is considered as al-wilavat al-shariyya (the authority based on revelation)
possessed by the Imam in the matter of al-hukm—that is. possession of the author-
ity to judge—on the basis of divine revelational sources—on matters portaining to
public welfare.® Because al-gada’ is among the most important [unctions of humin
society on which the well-being of the people depends, it is also regarded as part of
the Quriinic obligation imposed on the Imam to control “discord on earth™ (433
34). “Discord” here means breakdown of social and moral order because of generul
lawlessness. The Imam is responsible for the protection of the people against tyr-
anny and hence his concern for al-gada’ is based on a much wider requirement of
the Quran—namely, “commanding the good und forbidding the evil™ (3:104, 111
9:71).1 This latter requirement cmerges as the central aim of the Islamic ideology,
and forms the basis for the Imam’s wildva in general. As a leader of the community
invested with the authority to uphold this central aim, the Imam is responsible {or
creating conditions for the implementation ol the Qurinic injunction. Thus, the
Imam's general wildya in matters pertaining to the spiritual and temporal affairs of
the Muslim community serves as a starting point for wilayar al-qadd. The main
purpose of wilavar al-gadd is to defend good persons lrom harm and o settle
disputes (rahkim). As such, it presupposcs detailed, accurate information ahout the
rulings of the Sharta.’! It is for this reason that in Shi'tsm wilayat al-gadd', the
authority to mete out just punishment, was closely linked with wilayvat al-hadken, the
authority to judge by forming an opinion on the hasis of knowledge of the rulings of
the Sharia. In Imamite jurisprudence al-gada has bieen taken as synonyimous with
al-hutkem, *judgment on a matter, [in the form of| verbally [expressed opinion| and
[the subsequent sentence| in action. ™=

It is important to understand al-fudkm in the context of al-gada’ in Imamite
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tursprudence. because the noun af-hakin (“the judge") has been imterpreted both
politically and junidically i the writings of the Imamite jurists, depending on the
period m which their works were composed. As we shall see below, in the classical
age of Imamite jurisprudence (enth-eleventh centuries), al-hakim was taken
sanctly i irs juridical signification, whereas later on when Shi‘ie Jurists became the
sole representitives of the religious institution, al-hakim in a Shi‘ite state was
sometimes given & much broader political signification of “puardianship”™ of the
fmamite community in the absence of the nghiful Tmsm.

Phe Quran sets the tone of slamic revelation for o judicial decision in a single
verse. whese the Prophet s called upon 1o act as an arbitrator and settle disputes:

Bur no, by thy Lord! They will net Believe Gl they make thee the judpe
| vrehak kit b repariding the disagreement between them, then ey shull fimed
i themselves moimpediment touchimg that which thou degidest Leperedava ), but
shidl surrgrder in fll submission [4:65),

In the above passige the first verh refers to the arbitrating aspeet of the
Prophet’s tunetion, and the second one stresses the binding character of the deci-
sion made by him. The teom gadi is denved from the latter verb. The primiry
decepration ot fuden and its other dervations in the sense of judicial decision are
il preserved i the histoncal event, i the carly Medina penod, when Sa'd b,
Muadh o mentioned as al-hakem in the case of the Jewish tribe of Bang Cluray i
fa.m, 62491

The pasition of al-hakim under Istam was certainly more autharitative than
whit had been the case in Atabisn tribal society. as is evident in the Prophet’s
archetypal position as the divinely ordained Liwgiver of his community. It was
probably this divine nature of the appointment of an arbitrator in the Quriin that
made al-hakim’s responsibility in Imamite jurisprudence s God-ordaimed office
requining a person to be in possession of petfeet reasoning, sound opinion, knowl-
edge. picty, and the ability 1o undertake the position of al-hakim, ' There is no
doubt that al-hakim, in the sense of an “asuthoritative arbitrator™ or “pudge,” slways
appears in the signiheation of o jundical authority, i Qur'anic usage, as preserved
m the early works of jurisprudence. In some medieval texts al-hdkim, is also as-
slgned political functions, such as admmistering state atfarrs and conducling peace
negotiations. It is accurate to say that gradually ef-hakim of carly Islam evolved 1o
hecome hakim al-shar—that is. a junst who is well-qualified o decide on legal
matters and supervise the affairs of Muslims in the ares of Sharia® In the latter
tunetion he was also adzir, o “guardian” who could protect Muslims' rights against
rulers or ather ndividonls 10

In the Later works of Imamite jurisprudence these functions of al-hakim were
classiied under wildvat al-fagih, the authotity of the Tmamite jurist, who was be-
hieved 1o be the deputy of the last Hidden Imam. In some of the works that were
written during the Safavid peniod hdkon al-shar is equated with al-imam al-'adit
fthe just Tmam—i.c.. the Imam properly speaking),”” or the one who has been
deputized by lim. with the implication that af-hakim 1s the *functional” imam in the
absence of the actual Imam

That the position of al-hakim was inherently a constitutional one belonging to
the head of the Islamic state. who alone could and did delegate it, at least in theory,
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can be discerned from the following tradition of Imam al-Sadiq. He warned his
associates against assuming the position of al-hakim, saymg:

Beware af the hukidma [administration of justice]. Indeed, al-kidna belongs o
the Imam who is knowledgeable in matters of judicial decisions (gadd’) and who
is the just onc (al-"ddil) among the Muslims, like the Prophet or his legatee.'®

This statement of lmam al-Sadiq makes it evident that the Imams saw adminis-
tration of justice (hulima) as their constitutional right in their capacity as the
legatee of the Prophet in his function as the head of the Islamic polity, 1t was this
doctrinal concern about the Imam’s constitutional propriety that underscored dis-
cussions, and al times differences of opimon, among Imamite jurists on the ques-
tion of exercising the Imam’s authority, as his deputy. in all its aspects.

Hakim al-shar’ and the Question about his Authority in hukama

In lmamite jurisprudence, from its early days, there has been much debate as o the
power aceruing to the holder of the office of hakim al-shar’, who, during the
absence of the twelfth Imam, is invested with wildavat al-ftukm and al-qadd. In a
sense. it is a question of including the Imamite jurists, in their position as the deputy
of the Tmam, in the “apostolic” authority of the Imams, Such an inclusion in the
period of occultation would not only afford legitimacy 1o the cluims of wildya with
theologico-political implications: it would also lead to the recognition of the fugahd
as the necessary paradigmatic link with the actual source of validity for juridical
prescription in Imamite jurisprudence. This paradigmatic link, as | have shown in
chapter 1, was the mosl important aspect in maintaining the normative character ol
juridical prescriptions, which had come to be acknowledged as being revelational
and hence immutable.

In other words, the debate among Imamite scholars concerns the fundamental
question: Can hakim al-shar” assume the juridical position of the Imam, with its
theologico-political implications, during the period of the Complete Occultation?
That wildyat al-gada’ was authority with much greater theologico-political implica-
tion relating to the “apostolic” authority of the Imam than merely that of giving
judgment or executing a decision vis-3-vis litigants is (o be construed from the
opening statement of Ibn Babioya's section dealing with the administration of jus-
tice in his figh work al-Mugni. The purpose of Ihn Babaya is certainly to demon-
strate that wildyar al-gadd belongs exclusively to those who are invested with al-
wildyar al-ilahivya, He says:

Beware of al-gadid [sitting in judgment|; abstain from assuming it. because @l
gadi' is the most difficult position in religron.! No one assumes it except the
Prophet or the legatee {wasi) of the Prophet. [This 15 confirmed by | Arefr -
muminin's |'Ali b, Abi Talib's| statement fof warning| to Shurayh [the qadi of
Kiifa]: *O Shurayh! you are sitting in a place where no one but the Prophet or the
legatee of the Prophet or the shagi [the one who has wrongly assumed the position
of a judge| sits. "™
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In another place [hn Biabuyi refers 1o the tradition cited in the preceding
stetion. i which Ja'fur al-Sidig wirms his associates agiinst presiding over affnirs
ivelvimg judgment Gal-freekirna ) because, declires the Tmam:

Iadeed afliwbimin Delongs 1 the lmam who s ko lecdpeible i matters of
gudas, und who s the st one among Muslims, such as the Prophet or his
l[épatek.”

Clearv. the suthority to admanister qustice i both these traditions is confined
topersans investod with al-wiavat al-iafiyyva (the divine sovercignty )—namely, the
Prophet sind the Broams—hy victue of their being in possession of “sound knowl-
cdee” and “sound character™ Caddla). Morcover, anyonme who assumues the position
ol gadi besides the Prophet and the imams is declired unjust, The emphasis laid on
Ssound knowledge” i algadd assumes considerable significance because the
fmams anthority in Shism. more particularly in the absence of ther palitical
mvestitare. wis grounded on thew infallible knowledge, which commanded recogni-
tion among ther tollowers, 11 owas ths source of authority, in the form of *sound
knowledpe ™ that was transmitted o their elose assocutes and made it possible for
such qualified Imamites 1o not only hope for the implememtation of juridical pre-
seripuions based on Imamite sources. but also o undertake thie sdminstration of
justice as the knowledgeable deputies of the Tmams

Ihe possibility of administering Imamite liw, however restrictedly, came into
effeet under the Boyid rule. Major works on Imamite jurisprudence wisre writlen
and judicial decisions were ssucd (o legitimize the acceptance of the office of gddf
under the de oo government as long as the principle of justice was honored,
Favoruble circumstances under the Bayids prompted traditionists like Thn Biabaya
to consider the prictical aspects of accepting the office of magistrate, on the one
hand. smd to remind gualificd indvaduals of judicial authority in Imami Shism, on
the other In this way, the right of the Imam 1o cxercse juridical authority was
reasserted and the gualifications for assuming the office in his absence were reaf-
firpred.

It a5 an thas hight that detailed sections on the admimstration of justice i the
absence of the supreme judicial authormy of the Imam. in both the traditions and
the applied junsprudence of the Imamites, make sense. The necessary justification
tor assuming the wildyver al-gada’ was sought in the “sound knowledge” and “char-
acter™ of the Tmurmite jurist

I his classification of the guddar, the judges, Ibn Bibiya stresses the impor-
tance of judging rightly (b al-hagy)—that s, deriving a judgment (al-fuek imir)
from “sound knowledge™

As lor judges, they are of four kinds:

[1] A judge whi executes i decision that is incorrect while knowing that he
iswrong. Such i person v doomed fo be in Hell

12] A judie whis carmes out a judgment that is ansound while not knowing
that he isincorrect. He roowal] be in Hell

13 A judge whao judges correctly. while not knowing that he is scund [in his
judgment|. He too will be in Hell

4] A Judge whi o rries out a judgment correctly, hung fully wware thot he
i right. He will be in Paradise
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Thus, according to Ibn Bibiya, only a person who is thoroughly grounded in
knowledge of religious sources and who is confident about the soundness of his
judgment can take up the position of a judge. In fact, according to some Imamile
jurists, it is imperative that al-hakim be knowledgeable not only in his judgments,
but also in all that is referred to him. because he is responsible to administer justice
and protect the rights of the people.* As was seen in chapter 1, “sound knowledge™
can be derived only from Imams who have inherited Prophetic knowledge and who
alone are regarded as authontative interpreters of Islamic revelation. But in the
absence of the explicit designation (nass) of a gadi, how can a gddl ascertain that his
knowledge is protected from error, as the Imam's knowledge s through the very ael
of explicit designation, as maintained in the Imamite theory of Islamie leadership?

This question about the source of knowledge of a gadi has received sernous
treatment in Imamite jurisprudence, because if 1t 15 established that the Imamite
guddt are the successors of the Imams in their juridical authornty, then it is estab-
lished that these gudat can execute judgment on the basis of their knowledge—ust
as the Prophet and the Imams did, unrestrictedly—without thew depending on
evidence that might be based on supposition (zann). Moreover. as pointed oul
earlier, possession of “sound knowledge™ gave authority to the junsts. As such, in
the matter of executing judgment, the nature of the knowledge of judicrl authority
generated dispute about the level of “certainty” that could be attributed to the
judgment of any person besides the Imam. The question of the nature of the
knowledge of a jurist underlay the entire development of Imamite jurisprudence
where it was important to ascertain that fulfillment of religious preseription was
based on certainty (‘ifm, gar’) and that judicial decisions inferred deductively led 1o
the certainty of obligation, not merely a supposition (zann).

The function of the usal (the theoretical basis of Islamic law) was to provide a
method to ascertain the soundness of judicial decisions as much as to generate the
necessary confidence in the authority that applied principles to derive rulings. As
shall be discussed in this chapter. the usil methedology provided a means of ascer
taining that opinions inferred deductively from Islamic revelation through ijtihad
were “sound” and that the authority engaged in this intellectual movement was (0
1o assume the Imam’s deputyship as the functional imam of the community, In
some important ways wildvat al-gadd’ was going 1o be a test case to establish
tangible authority within the ShiTecommunity in the absence of the Imam.

It is important to note that a judgment based on the statement of two witnesses
was considered by jurists to be based on supposition, whereas i judgment based on
knowledge as attained by observation and perception was regarded as being at the
level of certainty (‘ifm). The underlying principle appears to be that of forestalling
judgments based on & judge’s personal knowledge. However, this was not g univer-
sally accepted principle among jurists who treated the problem from the perspective
of searching for truth. According to them, justice might not be achieved if a judge
were prohibited from giving a judgment on the basis of prior knowledge, There is
no dispute among the jurists that the Imams can cxecule a decision on the basis of
their knowledge. But some jurists have denied that ability to the lmamite jurists in
all cases pertaining to the “rights of God™ and “rights of humankind,” because,
according to these scholars, a jurist does not possess the Imam's prerogative of
sitting in judgment and delivering a judgment that is infallible and irrevecable.

Among the earliest Imamite scholars, Abt Ali Tbn Junayd has been associated
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with the explicil opmion regarding the restricted nature of the knowledge of al-
fuctkiem to rude onoany legal ssue or o admimister legal punishment (al-hudid) on the
Fasis of his knowledge, Shart al-Murtada refuted Tbhn Junayd's opinion, saving that
he had depended on his own personal judgment, espeaally in light of an overnding
consensis among Imamite scholars expressing the opposite view, [t s ainteresting to
read Shant al-Murtadd's argument here, refernng as it does 1o the inadent of the
Faduk estute Fatima, the daughter of the Prophet. cliwmed it as her right,. Abn
Hakr demed the clom despite hes certanty that the Prophet had n fuet given the
extate to-her. Aba Hakr s decision 1o withhold Fadak from Fauma, says Sharif al-
Murtadi, has been disliked by all the Tiamites, and he has been eriticized for
having asked Fatma to produoce o proof Tor her elom on the estate when he wis
fully sware of her o DinFallibility ) and pariy, and eould have given judgment in
her fuvor on the basts of his knowledpe regarding Fatima™s right o inherit Fadak, ™

The problem with 1o al-Junayd, sccording 1o Sharif al-Murtada, was that he
differentiated between the Prophet’s knowledge and that of his successors and
Ik kam (admimistrators of justice), Such o differenniation s unwarranted, says
Shardl al-Murtadia, because the knowledge is in relation 1o s case under consider-
ation and as such it does not matter who the person s s long as the knowledge is
duthentic Te s similar 1o the knowledge of the Prophet and the Tmams when they
have witnessed o man eammitting an act of adaltery or theft. Just as they know
aliont the incident with certainty, so their fofkam could also have similar knowl-
cidge iFthey had been witnesses of what had happenied

[he gravity of the gquestion of the knowledee of & person sitting in judgment is
turther corraborated by Thn Junayvd’s theological argument as cited by Sharil al-
Murtada. Ibn Junavd says that he has found i the Qur'an that God considered it
necessary 1o declare null and voud certan laws regubating relatonships between
Behevers. on the one hand, and nonbelievers and those who had become apostates,
on the other. These laws dealt with inherntance and marragee between believers and
nonbehevers, gand the lowlulness of edting animals slaoghtered by them. Geodd in-
farmed the Prophetr about those who were hiding dishelict and were outwardly
professing Islam. thus making it possible for the Praphet to be informed about their
nner state. On the basis of this kind of Prophetic knowledge the Prophet gave
judgment forbidding believers to marry them or to eat animals slaughtered by them,
Sharif al-Murtada refutes this argument. He maintains that Prophetic knowledge had
n bearing an the decision made by the Prophet, Shanf al-Murtadd says that the
Imamiyya do not agree that Gaod informed the Prophet about the inner state of the
hypacrites, or the display of faith and concealment of disbelicl in the community.
Even af, for the sake of argument, says Sharil al-Murtadid, we concede Thn al-
lunayd's proposition that the Prophet had knowledge about the inner state of the
people. it does not necessitate Thn al-Junayd'sconclusion, Why? Because the prohibi-
nons regarding marnage or mheritance or the caung of slaughtered animals—as
hetween believers, on the one side, and ponbelievers or apostates, on the other,
hecomes applicable only when persons make their disbeliel or apostasy manifest. As
such. these laws do not apply to concealed disbeliel or apostasy. Indeed, public
welfare demands that the appheation of these laws be conditional upon outward
manifestation of disbelief and apostasy, otherwise they would be disruptive of the
well-being of other individuals i society. Thus, concludes Sharif al-Murtada, the
Prophet iy not obligated to expose the hidden state of those who apostatize or



The Deputvship of Jurists inwildyvat al-gudd’ 153

disbelieve, because giving judgment is not dependent upon the concealed state,
rather, it depends on outward manifestation. On the other hand, execution of deci-
sion in cases involving adultery, theft, and drinking of wine, are clearly cases in which
legal punishments (hudiid) are to be instituted on the basis of knowledge about their
occurrence ., whether manifest or secret, ™

Muslim jurists have distinguished between the “rights of God” and the “rights
of humankind” in Istamic penal law. The “rights of God" are regarded in Qurianic
usage as # prelude to the “rights of humankind,” whose welfare s the prime con-
cern of divine sanctions. Crimes against the “rights of God™ are regarded as deserv-
ing hadd (“fixed™) punishments because they are serious religious crimes against
God's purposes for humanity. By committing these crimes an offender has dis
rupted the ethical public order that God's purposes reguire. Consequently, the
Imam, as the head of the Islamic order. was required to institute these punishments
because, according to the doctrme of the Imamate, it was the Imam endowed with
divinely protected knowledge who could implement the general purposes ol God
for the Muslim community.

Some Imamite jurists have regarded it permissible for the Aukkdm to sitin
judgment only in cases involving the “rights of humankind”—that is, legal judg-
ments 1o prevent conduct prejudicial to the good order of Muslim society; whereas
the Imam can rule on all cases. This is s0 because the jurist does not have the
overriding. personal discretion to determine, according to time and circumstiances,
how the purposes of Ged for the Islamic community might best be implemented
This is the opinion held by Ibn ldris al-Hilli, whose Sard’ir consistently himits the
juridical authority of jurists in all areas of the figh where, implicitly or explicitly, it
is possible to argue for the comprehensive wilave of the jurists through furthes
interpretation of the textual evidence used in support of the limited wilaya. In his
section dealing with al-hukima Tbn Tdris allirms the Imamite position that execu-
tion of justice belongs to the lmam alone or his deputy (nd'il) among the Shiites,
when the Imam cannot assume this responsibility. This deputy possesses certam
qualifications, besides being the most knowledgeable (al-a'lan) about the truth and
the most able in executing a decision, These qualifications, as | shall discuss pres-
ently, indicate Thn ldris’s hesitation in extending the Imam’s “apostolic™ authority
to jurists who lack proper legitimation through specific designation by the Hidden
Imum.

First, and most importantly, according to Ibn Idris, af-frikim, acting as the
deputy of the Imam, must belong to ahf al-hagy (the people of the truth—i.c., the
Imamites). In other words, he must acknowledge the Imamate of the twelve Imams
and must adhere to their teachings to qualify as al-hakim and hold office on their
behalf, This acknowledgment of the Imams is what | have identificd carlier in this
study as “sound beliel,” possession of which admitted & person to membership in
the ahl al-hagg. The absence of such beliel would lead al-hakim 1o judge falsely
because he would be depending on knowledge derived from non-Imamite sources,
sources designated by Ibn Idris as “misguided.” Morcover, by not aceepting the
rightful walf al-hukm—that is, the Imam—al-hdkim would be deriving his authority
from a corrupt source, which would render his wildya unjust, because designation
to the position of al-hdkim must be derived from the Imam. Itis for this reason that
some Imamites, according to lbn Idris. have declared the undertaking of al-hukm
prohibited, even by the Shi‘ites. for af-hakim docs not fulfill the fundamental pre-
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requisite in assuming wildvar al-hkm—namely, designation m the position of dep-
uty b the Tmim .=’

There s no doubt. however, that the discussion sboul the extent to which
gudi can depend on his knowledge to make judgments is indirectly related to the
question of the extent of the prerogative of taking up the Imam's position during his
dbsence. The question, i the final analysis, turns on the problem of the designation
of punsts as deputies. and the theologico-polincal implications of such o designation
i the context of the Imamite theory of religious-politieal leadership, The prablem
uf the deputyshep of the junsts assumed preat sipnibcanee in the kiter penod of
fmamite history when temporal authority was invested in the professing Imamite
rulers, But i the classical period {ninth—tenth centuries ), as our sources indicate,
the deputyship of the jurists was limited to areas where Imamites Tiving under
Sunnite authorities could, independently of the Sunni government, administer their
ivwn ifliirs,

Thus, tor mstance. during the later peniod of the "Abbasid caliphate, espe-
cially when leading Imamite figures like Shant al-Muortadi and Shaykh al-Ta'ifa
Tust were acknowledged, by Sunnite authority. head of the Imamite community,
they exeromed some forms of wildya, and there was sufficent documentation of
this in the fephe 1t mcluded thie wildva to collect By and zakat wnd distribute
them among the followers ol the Imibms as specificd in Imamite law, Moreover, a
furist could et as puardian (walf) for Shifites who did not have a legal guardinn,
Hence. cven in the administration ol justice, wilivat al-qada’, the question of
sitting in judgment on behall of the Hidden Imam was superseded by 4 more
urgent, practical consideration—that i, whether an Imamite fagih should agree to
administer justice on behall of o de facto politcal authority, whether Imamite or
non-Imamite, considered o be an unjust authonty,

Betore Frear the solution to thes question affercd by the jurists, i is important
to examine the sources 1o determine the textual references that offer, on the ane
hand. the varlicst and most explict statements establishing the jundical wuthority of
the jurists: and, on the other, the extent to which these statements have been
interpreted or remnterpreted to prove the extent of that authorty in the Imamite
COMmMunIty,

Phere is no doubt that it s in this arca of lmamite junsprudence that one can
observe the exepetical extrapolation applicd w the crucial documeéntation by the
jurists 1o respond to the needs and aspirations of the Imamite community and to
preserve the sepse of continuity of the Imam's guidiance for the contingencies of
time. Indeed, in these jundical works dealing with the future of the Imamite com-
munity. the jurists emerge as the authoritative paradigm for the “sound” religious
response to the situation created by the perpetual concealment of the actual paradig-
matic authority of the Imam. Morcover, these prescriptions in the form of judicial
deasions formed the basis for the legitmation of not only the wildyat al-fukm, but
alsor the “general” deputyship, which lacked specific documentation for the assump-
tion of wider theologico-political implications of the “special” deputyship durning
the Short Occultation (a.n. 874-941). Most of the Imam’s functions could be as-
sumed by his “special” deputy. In order for the jurist to assume those functions, his
“gencral” deputyship had 1o be imerpreted, ot least functionally, sy being “special.”
This was done by their fihad based on the precedent provided in the traditions to
which I now turn.
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Traditions Regarding the wildya of al-hakim

There are basically three traditions most commonly cited as documentation in
support of wildyar al-hukm of the Imamite jurists. It is important to note that the
same three traditions have been cited by later jurists to establish the “gencral
deputyship” (al-niyabar al-'amma) ot the fugahd in matters going beyond al-
hukm—namely, al-siyasa (political administration) and radbir al-pizdam (manage-
ment of public order) on behalf of al-sultan al-'adil (the Just Ruler).* In lact, in the
study of these opinions it is not difficult to discern the development in the authority
of the jurists from wildvar al-huwkim to al-wildyar al-'amma, because al-fikem has
served as the stepping stone for other kinds of wildya. In other words, if wilayal al-
fuekm, juridical authority, could be established on the basis of the documentation
found in the traditions, then, by further interpretation of these same traditions,
other forms of wildva could be derived. This follows because, in the final analysis,
the purpose of all forms of wildya is the well-being of an individual in society. a
rational argument derived through ijrihad.

In Imamite jurisprudence, ijrifidd (persenal, independent judgment of a jurist
to infer precepts from authoritative sources like the Qurtan and the Sunna) has
arisen more frequently in the carrying out of shar'Tinjunctions {tanfidh al-ahkiam ol
shar'iyva)—dependent on wiliva {authority)—than in the ordinances themselves
Conscquently, the interpretation of the traditions on the deputyship (revaba) of the
jurists, whether in the area of al-hukm or al-ifid’ (the giving of the legal decisions).
has depended directly on the development of al-usitl al-'agliyya (the principles
laying down procedures and rules for rational analysis), on which Geihad, as a
rational process of deriving a decision, is founded. It is, theretore, possible to trace
the early development of usalF-akhbari (akhbari, derived from akhbdr, meaning
“traditions”) positions in discussion about the wildyar al-futkm of the jurists.=

The role of akhbdr (traditions) to support the jurist’s claim to the wildvar al-
hukm can be understood by studying the rational procedures devised to cxlrapolate
the general or limited sense of some key terms in the actual wording of communici-
tions attributed to the Imams. Without these rational procedures expounded in the
usil (theoretical foundation of Islamic law), it would have been impossible for the
developing authority of the jurist to attain maturity in subsequent assertions of the
all-comprehensive wildya.

The problem with the authentication of the traditions that dealt with the author-
ity of the jurists was recognized early on in' the well-known disputation among the
Imamites on the validity of religious prescriptions based on a “single” tradition
(khabar al-wihid). Consequently, rational evidence had to be furnished to elevate
the supposition (zann) based on such “single™ traditions for their admittance as a
valid proof necessary for authoritative judicial decisions in the matter of the juridi-
cal authority of the jurist. In the light of this intellectual movement in the direction
of determining the extent of juridical authority through the usal, one can consult
the ijtihad to ascertain the validity of communications dealing with the delegation of
the Imam’s authority to Shif jurists.

The akhbari-usili debate at this formative period of Imamite jurisprudence
was raoted in the extrapolation of the literal sense of these traditions designated as
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“grvestiture tradibions™ (rewdvidd al-nash ), vather than the methodological devices
developed to ascertiin ther authenticity, Both akhbard and wsilf jurists had a keen
interest i the latter intellectual exercise, becsuse their ability 10 issue a valid
judiciil decion depended on the authentication of the docume ntation set forth ina
tradition

In the matter of the tradition dealing with investiture, the wsiil jurists, depend-
g on dedil uq.l'.i trational evidence reached through a process ol J'L‘I-lﬂﬂnillg] 16
interpret the dalil shar'd (textual evidence provided by reports |akhbir] on the
authonty of the Imams ), were willing 1o concede far wider authority (o the fugahd
than merely widvar al-hckm. But the akhibdet punsts were not inclined o interpred
the traditiens bevond ther exphiont . outward sense; and hence they did not believe
that the wildyva of al-lekm, authorzed o some traditions, could be interpreted us @
prefude to the all-comprehensive of-wilidval al- dema,

Without doubt, the wedli approach, based an mtiomal analysis, was an inevita-
hle development in the lmamite school of jurisprodence, especially in the alwence
of the jundical, absolute authority of the Imam, who had entered the Complete
Oiceultation. But even so, the firfuid bascd on al-teal af-"aglivya was never indepen-
dent of the akhbar procedures of denving o decision based on striet textual evi-
dence without inferential interpretations. Asa matter of hard Lact, reason (al-"aqgl),
which has been regarded s an authortative source of Taw m ShiT ol al-figh,
functioned as the “discoverer” of opinions and judgments in the Qur'an and the
Sunng through the creation of fresh terminology derived by interpreting revelation
too make it relevant. Al-wg! supplements the essential preliminaries that underlic
Islarmie revelation through the apphcation of gehad, which establishes relationships
hetween rational propositions and revelational proofs (nusas) in such a way that
judicial decision based on them would demonstrane ceromy in maticrs that other-
wise would have remained at the level of mere supposition. Henee, the akhibdr (the
tradittons ), bemg part of revelational prool, play an equally decisive tole in both
sl and gl fibd jursprudence.

In the light of this fact. the conclusions of both @l and akftbdri jurists on the
issibe of wildvar al-hoakm, ioons lmited sense of administration of juridical authority,
are strikingly similar, in that both the suppornters of dadil “aqli and those of dalil
thar i endorse the Tmam's appointment of the fugehd” or the hukkdm, those who
cin sit in judgment and exceute decisions between litigants. However, it is plausible
that, without nsisting on strigt eategorization between the two methodological
trends in Imamite jurisprudence, the majority of the early jurists interpreted the
authority of administering justice as & prelude to the much wider authority implic-
itly endorsed in the lmam's appointment of the fuguaha or the hukkam, as found in
the truditions to be discussed presently. A minority tended to limit the authority of
the jurists to al-huksm m s specific sipnification, apprehensive of the possibility that
any wider interpretation of this wildyva might become an encroschment upon the
authority of al-tmdm al-ma’sam, the infallible one, who alone will establish on earth
the divine just order @t the end of time. Moreover, as Sallar al-Daylami and Ibn
Idris, the twa prominent fugaha® of the classical age (who represent the early usili
methodology, though cautiously demonstrating concerns of the akhbidri trend),
argued that the main reason justifying fugaha' to assume wildyat wl-hukm, which
strictly belangs to the Imam proper, was the need for the management of the public
order of the Shiites during the occultation (ghayba).
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Inasmuch as traditions provide the required revelational proof for further inter-
pretation to extrapolate the relevant sense needed to expound the wildya of the
jurists. it is important to reiterate some of the essential points made about the indd
(chain of transmission) and its criticism in chapter 2. Isnad was one ol the important
features of a tradition, which, if found to be authentic, cleared the way for further
determination of its reliability through textual and contextual study. The procedure
for determining the authenticity of hadith reports was governed by the principles
laid down in the usiil al-figh where the textual evaluation of these reports became 4
prominent feature of al-iftihad al-shar'T (the reasoning based on revelational evi-
dence). This ijtilid gave rise to the terminology for the evaluation and classification
of traditions as “sound,” “weak.” and so on, that has remained an important aspect
of all inquiry into hadith literature. More importantly, the {jufiid pronaded authent-
cation of khabar al-wahid (“single” tradition), which formed a major portion of the
Imamite traditions. Thus, ijihidd became a methodological tool for ascertaining
continuity between the Prophetic paradigm in the form of hadith report as such and
the source of that paradigm, the lmam, to whom ultimately the isndd was traced
back. In the absence of such an undertaking in the area of isndd, no lmamite jurist
would have been able to establish the authenticity of the substance of his teaching,
or the position he himself was occupying in the chain of “apostolic succession.” As
discussed in chapter 1.2 it was the knowledge of hadith, combined with knowledge
of its source. that gave a position of weight and influgnce to some of the prominent
jurists and theologians of the Imamite school for the exercise of their authority in
that community.

It is worth noting that the fiadith reports that deal with the question of wildyar
al-hulem did not receive much attention in the early works of demonstrative figh.
The reason for this lack of attention would scem to be twofold, First, careful
examination of figh works in the early period shows that there was no dispute
among the Imamite jurists on the question of wildyar al-hukm, which came 1o be
regarded as a requisite for the fulfillment of the duty of al-amr b al-ma’val wa al
nahy ‘an al-munkar (enjoining the good and forbidding the evil), and hence, ratio-
nally necessary. Sccondly, the wildya at this stage was still regarded as hmited 1o al-
hukem and al-gadd and did not include al-nizdm or al-sivdsa, s0 as 1o raise questions
about concrete documentation for such a broad interpretation. Consequently, it 1s
reasonable to maintain that the hadith reports dealing with al-hukm became crucial
at the time when the Imamite jurists had to provide legitimacy for their claim to af-
wildvar al-‘amma through properly authenticated textual evidence. The search for
textual evidence to corroborate al-wildyar al-"@nma was found in the excgetical
treatment of the institution of the Hidden Imam’s deputyship (niviba) in the tradi-
tions that validated wildvar al-hwkm. However, because most of these traditions
were “single” (wahid), the isndd in most of these reparts, although not entirely
weak, suffered from “wounded” (‘farh’) reliahility; but this could be “legitimized”
(ta'dil) through ijrihdd, because the transmitter's authenticity in such cases had
never been fully disproved. As we shall see in chapter 5. on al-wildavat al-"derna,
eritical examination of the isnéd enabled jurists 1o declare the inner consistency ol
our traditions under consideration and to regard them as rationally proven docu-
mentation for al-wilayar al-"amma.

It is relevant to discuss how a “weak” or “wounded™ documentation could be
used to issue a legal decision through the process af ijthad. The fundamental
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constderation in tsal al-figh (theorencal basis of Islinne law) s 1o ascertain, as far
as possible, thit the prool being advinced to support a legal decision has been
thuroughly accredited. In the process of investigating the sources of the Sharia, a
jurmist might come across two types of evidentiary matenal; fiest, that which be-
comes authortatiively binding because it generates absolute certuunty m the mind of
the qunst whe deternunes thes certainty through rational inguiry; secondly, that
which cannot become binding and can be regarded presumptive because it lucks
absolute certmty. The first kind of material. known as dalil gae't (absolute prool ),
can be wsed for making legal decisions; the sceond kind, known as dalif zannt
{presumptive proot boin itsell s nvalid Tor use as o proof w deduce a shar'f decision,
“Presumptive proof,” however, can attin the Tevel of “absolute proof™ il the
presumplion in repgard to the document is elevated ta the level of certainty by means
af another “ubsalute prool ™ Thus, for instance, o fadith report rebted through
stnple “way " irrespective of the number of transmitters (Khuehar af-wilid, “single”
trachition) is regarded s “presumptive prool,” even when that report includes g
rehiahle authomty ity isedd, because there s always a possibility that what is being
reparted throueh o single way™ might not be true—might not be capable of verifica-
b Mevertheless, the Quran provides an “absolute proot™ by declaring that o
report by o sinele reliable, trustworthy person must be aceepted as a valid ropor. !
Asoa result, a hadich report related by a single, thomughly rellable person is cle-
vated 1o thedevel of “ahsolute prool™ by the Qur'an and used as documentahon for
a legal decision. In the following discussion we will see the way a “presumptive
proot” s clevatcd o become an Tabsolute proof™ an order lor 0 o be used in
making an impaortant legal decision throwgh fdfidd in the matter of the weldva of the
Frmvermnte qurst.

The most wmportant fodith report with regard oo wildyvat al-hodom s the one
known as maghala (in the later works of figh) of "Umar b, Hanzala of Kifa, a
disciple of Tmam al-Sadic. Maghala wn hadich classification s a tradinon that has
heen “approbated” authoritatively by approving its text and putting the terms of its
text into practice, without probimg into the suthenticity or weakness of all the
transmitiers who appedrin the sanad.

The process of “apprabation” of 4 hadith report invalves three stages; first,
cxamination of the chion of transmission (sanad ) secondly, determination of the
congruity of the text (matm); finally, consideration of the external factors that
vorroborate the authenticity of the report. The examination of yanad ascertains the
number of transmitters who appear inoa tradition or traditions that will be used as
evidence in o legal decision. A tradition transmitted with a long chain of narrators
appended has preponderance over one wath @ short chain. The reason s that the
longer sanad, 1t is contended, would probably lead to the certaimty necessary for the
inclusion of this tradition as evidence for a legal ordinance. The long sanad, 1n
addition, would reduce the possibility of ¢rror an the part of numerous transmitters
ol the same text, On the other hand, the isadd that is traced back to the Imam with
fewer intermedianies 15 regarded as superior 10 one thiat has passed through too
many hands. because. again, the possibility of an error is greatly diminished when
the report is narrated by a few contemporaries of the Imam. Furthermore, a sanad
s examined to secaf it includes a trunsmitter who has been praised for his piety.
knowledge ., and other such qualities. The inclusion of such a transmitter in an isndd
renders the tradition preferable to one that does not include such a narrator.,
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Following the examination of the isnad, a hudith reportin need of approbation
is examined to determine the congruity of its text. The main point in this regard is (o
establish whether the transmitted text contains the actual wording of what is attrib-
uted to the Imam. or at least that it contuins the gist ol it in the transmitter’s own
words, OFf course, the former has preponderance over the latter, Next, the ¢lo-
quence of the text is studied, for it is maintained that the Imams would use the most
eloguent form of expression in conveying their teachings. Then the text is studied
for inner consistency and is rationally analyzed o determine the strength of s
content.

Textual criticism 15 followed by consideration of the external factors that cor-
roborate the authenticity of the tradition. In this regard, the main issue is o deter-
mine whether the early jurists, especially those who lived close to the period of the
Imams, agreed upon the content of the tradition as being worthy of having practice
based on it. Once that is established, the tradition attains “approbation™ (magbiliy-
ya)." The approbation of a particular hadith report, then, necessarily characterizes
the tradition as "sound.” because. by definition a “weak™ tradition is one whose
transmission and content have not been approved authontatively.

On the other hand, a magbila tradition has been authenticated as coming
from the Imam himself, at least by demonstration of the validity of its text in
comparison with other similar sound traditions. However, the problem of a weak
isndd of a maghila is not resolved by the approbation ol its text. Accordingly. not
all the Imamite jurists have resorted to magbiila as textual evidence to derive a
legal decision on the broader implication of such traditions. The fact is that even
‘Umar b. Hanzala, who has been regarded by some later jurists as reliable ™ was
not authenticated by the early authors of rijal works and hence the authontative-
ness of magbila in the arca of the wildva has been questioned by the scholars of
usil al-figh.

In the wsiil al-figh, the magbala of 'Umar b. Hanzala has been cited as evidence
for resolving the difficulty of authentication of a “single, individual™ (wakid) tradi-
tion that has preponderance but is “weak™ in transmission. It is in the area of
resolving this type of contrariety (ta'dried) in the sanad and matn of a tradition, and
then accrediting it, that a form of independent reasoning (#ftihad) has been skillfully
employed by the jurists-® As pointed out carlier, without this rational procedure
much of the hadith literature in the area of wildve would have remained unappli-
cable in the derivation of legal decisions.

The use of the magbila of "Umar b. Hanzala as an example of authentication in
the usil cannot be regarded as fortuitous. The main purpose of developing the usal
methodology was to furnish jurists with a decisive exegetical terminology that could
extrapolate revelational proof in jundical preseriptions to respond to the socio-
political experience of the Shi'a during the occultation. The hadith part of revela-
tional proof was the most problematic as far as authentication was concerned,
Conseqguently, in the absence of the Imam, fraddith required the utmost exerase ol
juridical authority to settle questions of contrariety for its ultimate use in a legal
decision, Usial provided the methodology and the tradition of "Umar b. Hanzala
provided the revelational justification to ¢orroborate the prerogative of jurists o
undertake the resolution of such matters in their jurisprudence on the basis of their
“sound” knowledge.

In order to aceredit an impoertant tradition like the maghile of "Umar b
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Hanzali in sl al-figh, unsts distinguished two aspeets of o tradition that would
give 1t preponderance: the guadities of the rawi (the transmitter), and the reputs-
tion enpoved by the rawidya (transmission ) itself, Adter i meticulous investigation
ot the qualbities of the transmitter and whether he ments the conlidence put in his
trunsmisston, the junst moves on to study the tradition itself i order 10 establish
whether the tridinon deserves the reputation it has and whether it is in conformity
with the Quran and the teachings of the bmwms. 1 oas only alter this haghly
schulustic process. as outlined above in some detml, that the junsts make ther
decisions with regard 1o the authortativeness of the maghula; giving prepender-
ance 1o the transmission or the transmitter, for the purpose of suthenticating it for
wse i lepal decisiwon-making.

The Lact that the maghbile of Umar b Hangala has been eited as an example ol
wl-targih (the preponderance) m all the il works shows that the text of the tradi-
ten wars decisive in the manter of wildvar al-fddem, on which depended the super-
structure of the administrative authority of the jurists. Maghaliyya {approbution)
does not apply o conflicting rewddva (here, a genenc term for the transmitted
teachings of the Tmam ), rather, and more importantly, it deals with the guestion of
puricheal authonty and its qualifications 1o sdminster justice among the Imamites,

The technical discussion above was necessary (o fully comprehend  the
theologico-palitical connotation of the maghida that 1 will now proceed 1o guote
i full. The earhiest and most detmled version of this magbila his been preserved
m the commlation ol Kulayni. The report appears in the early section of the wl
where he discusses the mernit of acyuinng and diffosing knowledge of religious
sciences. More specifically. the tradition appears inoa subsection of that discus-
sion, where Kulayni cites several tradinons explaiming the method of resolving
contradictory traditions attributed 1o the Imams. In other words, this subsection
deals with what [ have discussed above in relation 1o af-targih (the preponderance)
in wsal al-figh, with the difference that Kulayni s not citing the tradition 1o
resolve the guestion of who or what should be given preponderance in the tradi-
tion. He is not even classifying the tradition on the basis of isndd or mab o as 10
declare it maghiala. His main interest in this tradiiton, as the title of the subsection
reveals, 15 to demonstrate the considerations that govern the decision to validate
contradictory traditions, | cite the full @nad 10 show where. according o the
seholars of rifdl, the problem lies:

(1 1% related on the suthorty of] Mubammad b Yahyi, [who heard from|
Muhammad b, al-Husayn, from Safwin b, Yahya, from Dawid b, al-Husayn,
from Umar b, Hanrata, who said: 1 asked Abi “Abd Alkh [Ta'far al-55dig)
about two persons belonging to our commaurity, disputing ahout a debt of inher-
tance and referring (o the ruling suthority (al-suldan ) and the judges (al-gudal)
tappointed by him| for a judgment, Ts that lawful?™ [The Imam| said: “Whoso-
ever refers to them for a judgment i @ matter, whether in the nght or in the
wrong, has actually referred o tdghir [a tyrannicil and imsolent leader [ to give
judgment. And whitever judgment s given 1o him, it will be considered as
unlawful [for him 1o take possession of a property) even if he was entitled to ot
The reason s that he has obtained it through the judgment ol the nighis,
whereas God has commanded that they should rejedt him (tdghidr). God, the
Exalted, has smid: “They desire 1o take their disputes to tdghar, yet they have
beer commanided to disbelieve in them' (4:060).7
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| said: “What should they do, then?” The Tmam replied: “They should refer
to one among you who relates our traditions and who has examined what 15
lawtul and what is unlawful according (o us and has a deep msight i owr decrees,
They should take him as their arbitrator sinee | have appointed him o futkin
[judpe] over you. If such a person judges according (o our ruling and the person
concerned does not accept i, then he has shown contempi for the roling of Ciod
and rejects us: and he who rejects us: actoally rejects God and such g person is
close to [committing the sin of| associating (shirk]) [a pariner] with God,” 1
inguired: ‘[What happens] if each of the two men [litigants] agreed on two
arbiters of our community and they both would agree to look into their case b
they would differ in their judgment and would differ over [the transmission or
mierpretation] of your tradinon?” The Imam said: “The ruling of the one who s
more ‘Tighteous” (%idif), more learned, more truthful in relating tradition, and
more pious shall prevail. And no attention shall be paid to the decision of the
other.™ T asked: {What] if both are equally righteous and equally sccepted by
our associates and neither of the two is regarded more éxecllent?” The Imam
replied: *|In that cise| the tradition related on our authonty by cach of them and
according to which they would render their judgment should be investgated,
That which is agreed upon by your associates should he accepted as our ruling
and that which is rare and unknown among your associates should be aban
doned, for that which is agreed upon is not subject to doubt. Traditions (lit,
urattir, ‘articles,” ‘matters of faith') ure of three (ypes:

(1} That whose integrity is self-evident: such should be followed.

(2} That whose error is ptain: such should be avoided; and

(3} That which is diffieult tor comprehend. Such o teadition should be returned
for elugidation to God and His Prophet. |This is the point of the teadition i
which] the Prophet said: *There arc ordinagnces that are evidently tawiul and
evidently untawful, and the ambiguous ones between the two”

“The one who abstains from the Jatter will save himself fron the unlawful,
whereas the one who acts upon them will be gulty of having performed the
urilawlul and as a result destroy himself because of not knowing [that he should
have absiained in the first place].”

I asked; [What] if both traditions related on vour authorty are well Known
and are related by trustworthy narrators from vou?” The Imam said: “They
should be examined. The ruling of the one which accords with the ruling of the
Book and the Sunna and [even if it] contradicts [the ruling of| the Sunnis {@/
‘aruma) must prevail. On the other hand, the ruling which contradicis the ruling
of the Book and the Sunna and [even if it] agrees with that of the Sunnis must be
abandoned.”

I said: “May 1 be your sacrifice! What happens if both the jurists (fagih)
established their judgment and the ground of an evidence from the Book and the
Sunna, but we find that ene of the two traditions accords with the [traditions of
the] Sunnis and the other contradicts them? Which one should be followed?”

‘The Imam repliecd: “The one that contradicts the Sunnis [should be fol-
lowed| tor therein les guidance.™

I [further| inguired: “May 1 be your sacrifice! |What| if both traditions
accard with the Sunnis?” The Imam replicd: “1t should be seen which one of the
two is preferred by their rulers and judges. [The one] preferred by them should
be abandoned and the other must be followed.” 1 said: *[What] if their rulers
[and judges] aceept both traditions?™

The Imam said: “In that case put off [judgment| till you meet your Imam. It
is better to stop over a doubtiul thing than to rush blindly into destruction. ™™

141
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he diseussion between Imam al-Sadig and his close associate, "Umar b
Hunzala, luys down prmaples for the acceptance of a ruling rendered by qualified
Lonnmie qushees, as well as the method of resolving the mddrad (contradiction) that
might oceur in the transmitted teachings of the Imams. Furthermore, it directs the
Tmunes woagnore rulings derved by the Sunni regime and thewr appointed adminis-
trators of justice, who are declared rdehor (tyranmical, unjust), The most important
stterment of the fudith, which endorses the general appointment of qualified
Larmte puersts s the deputy of the Toam o execute (ustice, 1s given in the form of
iorequirernent for all the Tmamites, who should refer their cases (o such a qualified
ransmitter of the teachings and rulings of the Tmam, because, says the Imam: “1
have appotnted him (pfdedie) o hakim over you™ This is the statement that
estabbishes wilavat al-frdkrr and its implications in other arcas of the administeation
ol qustice (al-gadi’ ). including the decvation of ralings inferentially from the two
sotrees of the Sharas the Qur'an and the Summa. 10 s also this statement that has
caused differences of opimanm among Imamite jurists from the carly days, especially
in regard o the wentitication of the fugafid” (purises) as the bekkdm (admnistrators
af qustice ), The question has been centered on the extent of ad-fuekm, whether s o
matter of giving judgment only or whether it ineludes carrying it out. 1tis the latter
wpect of al-fiekm—namely, “carrying it out™—that has been found lacking in
|‘II'I"IPE"T imvestiture from ”II'.' lrrmnh

I he apparent sense derived from the statement *1 hiave appointed him a hakin
aver vou” points 1o the particular wildva (authomty) of sitting in judgment as the
deputy of the Imam. rather than the general authonty thut would include the
excreise of other politically related funcnons of al-hukm. One of these politically
related functions, which requires some measure of delegation of exeeutive power to
the fugih, is the implementation of legal penalties, the frudad.

Jurists and the Execution of Legal Penalties

In Imamite jurisprudence there seems 1o be g consensus among jurists that any
exereise of authority that may involve “harm™ or “injury” to someone else, whether
in the process of instituting legal punishments or, more generally, in “enjoining the
ol and I"nrl'ndcling the evil™ {al-amr b :ra'nmu'ru_.l' and rJ'|'|~ﬂHiI]'I1.' " Hf‘FHMHkI-I'J’J.
requires delegation of authority in the form of “permission” (idhn) from the Tmam
himsclf. In all the classical works of figh the authority of jurists to execute frraediied
hus heen relepated to the general discussion about the extent of the obligation of
“enjoining the good and forbidding the evil™ and the deputization of jurists to
undertake the implementation of this duty.

The ohligation of “enjoining the pood and forbidding the evil™ constitutes the
all-embracing socio-political dimension of Muslim communal life. Accordingly, all
those obligations that go toward the creation of ideal Muslim community—such as
the administration of justice. the execution of legal penalties, and so on—have
always been regarded as stemming from this general obligation of al-amr and al-
sahy. In various subtle ways this obligation is connected with the guestion of the
lcadership of the community, the leader being directly responsible for providing
adequate means of fulfilling this obligation. It is significant thit Tasi discusses the
guestion of al-'amr and al-nahy in the doctrinal section of his lqtisdd and makes o
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strong case for its relationship to the question of leadership, as we shall see below.
The leader (Imam), in the Imamite theory of leadership, is the fuf (Cgrace™) of
God, whose main function is to lead the community to establish a just public order.
This function of the Imam is established by reason. which requires that God provide
the best possible means for humankind to attain the purpose for which it has been
created. Thus, lutf as exemplified in the existence of the Imam. significs the divine
guidance that God provides in order for humanity “to draw closer to obedience and
away from disobedience. ™

The corollary of this notion of fwf is that the Imam should be available 1o
human beings as God wills them to fulfil their obligation toward the specific goal of
creating a just society. Moreover. all the obligations that are ordered by God for
this purpose are equally lurf and therr obligatoriness is established by “reason™ as
much as by “revelation.™ In other words, the duty of al~'amr and al-nahy is estab-
lished both by reason {“agl) and by revelation (sanit’). In the former case, there is
hitf of God in it for humankind to further the establishment of a just public arder:
and in the latter case, the performer of pood or evil is promiscd reward and
punishment. respectively.

Among the early Imamite jurists, Sharif al-Murtadi, Abo Salah al-Halabi, and
those who followed them maintain ‘that al-'amyr and al-nahly became incumbent
through revelation only, because there is nothing in reason that could establish s
obligatoriness. According to "Allima, Sharif al-Murtada had argucd that had al-
‘amr been incumbent through reasoning, then reasoning would have further re-
quired that good should never be ehiminated at all and evil should never occur. and
that it is incumbent on God to act to this end. otherwise God would have failed to
do something obligatory. But this conclusion, says Sharl al-Murtada. 1s invalid
because it would necessitate coercion on the part of God to require human bomgs o
act in & particular way

Tiisi, on the other hand. although strengthening this position ol Sharif al-
Murtadi in his fgtisad, proceeded to maintain that the duty of “enjoining the good
and forbidding the evil” is established on the basis of reasoning. only because there
is utf in doing so. He contended that it is not sufficient to say thiit this obligation is
derived only from revelation, whether in the form ol consensus, verses of the
Qur'an, or well-accredited traditions. about which a believer is informed with cer-
tainty that reward or punishment accrues to the person who has done good or evil.,
respectively, Otherwise one would be constrained 1o hold that the Imamate is not
necessary on the basis of reason too, and that all that is required is o maintain
certainty with regard to reward and punishment for our moral behavior, Beyond
that, it is proper to maintain that it is recommended, but not incumbent, that there
should be an Imam at all tmes. ™

‘Allama has preferred Tasi's opinion in this matter. maintaining that the duty
of enjoining good and forbidding evil demands futf, and therefore. reason says, it is
incumbent on God to bestow ligf. Henee, to obligate doing al-"amr and avoiding a/-
nahy is rationally incumbent. According to "Alldma, Sharf al-Murtadd’s opinion
requires further examination because surely what is incumbent on humankind, as
fur as “enjoining the good and forbidding the evil” is concerncd, 15 not the same as
what is incumbent on God. Thus, when this obligatoriness refers to believers, it is
cléar that those who can fulfil this obligation should do so with heart, tongue, and
hand: whereas those who cannot do so with heart, tongue, and hand, must do with
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heart. of ot more. On the other hand, obligatoriness in the case of God means that
God can promise pumshment and threaten those who oppose the divine will and
Ciodd can promise reward and strengthen those who follow the divine commands, In
this way Giod can make the divine purpose clear for humans and enable them to
carry out what is in their best interests, as the obligation of bestowing lutf requires
Ciond to do ® Lo the figh works of Shahid | and Shahid 11, the “rule of correlation”™
{ep tdat al-reelazama) between “that which is required by reason and that which is
reguired by revelation” was developed in greater detail in the wsial al-figh. There it
is maintained that the obligatoriness vis-a-vis ‘ar and aghy is established on the
Fuisis of reason. for revelation does not contradict the judgment of reason, which is
capable of denving o self-evident verdict without any need for further corrobora-
ier froum o textual source

This docs not mean that the textual source was not regarded as all-
comprehensive. On the contrary, in the ares of moral obligations that were reli-
gionshy ordained—as was the case with the duty of “enjoining the good and
tfortadding the evil™—there was recognition of the fact that it was reason uphold-
ing the general weltare of humanity thit acknowledged the comprehensiveness of
the religious ordainment by engaging in its interpretation and discoverig all the
principles necessary to make if relevant at a given fime in history.

In addition. in general accord with ther rational theology, Imamite jurists
recognized @ Tundamental need of iterpreting a moral preseriphion in revelation by
redson 10 the absence of the authorty who was empowered to undertake the
fulfillment of the moral abligation of “enyoimng the good and forbidding the evil. ™
Howeyer. it was not for just anyone 1o undertake the responsibility for guiding the
community by interpreting the extent of the obligation. It assuredly needed authori-
Fatiom Irom a divine saurce, 4 sort of fJL“.EEI‘IFIIiHI‘i that could gencrate confidence
the community (o abey and carry out the moril-legal preserptions connected with
the “enpoinmg ™ and “forbidding. ™ 1t was only such an authorized person who could,
duning the concenlment of the Imam, assume the authority that accrued to the
Imam as the nghtful ruler (af-stdtin al-adil) in Islam to promote human wellare.
Hut. in view of the profonged occultation and the absenee of a special designation
from the Tmam during this period, any realization of the ethical public order based
on the obligation of “enjoiming the good and forbidding the evil,” according 1o
some Imamite scholurs, was not possible, This opinion can be atirbuted 10 those
jurists who demed the rational incumbency of this obligation; whereas, junists like
‘Allama and Shahid 1 and Shahid 11, who were responding to the experience of the
community in their respective sacio-political contexts, mantained the mtrinsicality
of a ruling derived from the authonty of revelation in that denved from the author-
ity of reasoning. Thus. according to them, the rational obligation of “enjoining the
pood and forhidding the evil” is intrimsic in revelation.

However, whether the obligation of af-ame and al-nahy was established by
reason or revelation, there was no difference of opinion that the "use of foree” in
fulfilling this obligation could he employed only by the Imams or the one permitted
by them to undertake it The reason for such a requirement hecomes clear when
one takes into account the authority of the Imam based on his designation from the
Prophetic source, which renders inerrant his judgment involving force, In fact,
according 1o Allama. some Imamite scholars have contended that “isma (the divine
protection that renders the knowledge of the Imam free from error) is necessary in
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the matter of ‘amr and nahy by force, because use of force may lead to the spilling
of blood, and blood may not be shed unjustly.* Some other Imamite scholars have
required the Imam himself to undertake this obligation when the use of force
reaches the level of bloodshed (al-garl), Thus. Shahid T in his Duras has delegated
this level of “enjoining the good and forbidding the evil™ to the Imam alone, saving,
“11 is more correct to hand this obligation over to the Imam. ™ Shahid II concurred
with him in this opinion, adding that they both were of the opinion that inkar
{prohibition) by use of force, especially al-gadf, must guarantee that the desirable
cffect will be realired in society, and such a guarantee is alforded only by the
judgment of the Imams. There is consensus on this ruling among the: jurists of all
the periods of Imamite jurisprudence, which certainly indicates the theorencal
recognition of the Tmam™ overriding, personal discretion o determine, according
to time and circumstances, how the purposes of God for the 1slamic community
might best be implemented through the use of foree,

Tisi. commenting on the requirement about the delegation of the Imam’s
authority in the form of “permission” to his Shi'a to undenake the Kind of interdic-
tion involving harm or even loss ol life, savs that Shardf al-Murtada had disputed the
matter of requiring the Imam’s “permission”, maintaining that it is permissible o
inflict harm or injury in order to fulfil the obligation of al-'amr and al-nahy as
required by the law, without the Imam’s permission. Sharil al-Murtada argues that
the requirement for the Imam’s permission has no other purpose behind it than to
ensure that what is done is in accordance with the Imam’s intention. for by not
carrying out the obligation of doing af-'amr and avoiding al-nahy one 15 failing to
fulfil what is intended for the Muslim community’s well-being. When the purpose of
interdiction by foree is 1o defend someone’s right or to obstruct someone from
doing some harm to others, then what occurs is in accordance with the Imam’s
intention.

Reference to the Imam’s intention in fulfilling a public obligation has often
been invoked in jurisprudence in areas where there has been doubt about the
“permission” of the Imam for someone other than himsell o his special deputy to
assume a politico-theological responsibility. Sharff al-Murtada. who himsell held
the official position as an administrator of justice classified under the general rubric
of “enjoining the good and forbidding the evil,” regarded his acceptance of the
position in the ‘Abbasid administration as fulfilling the Imam’s intention (o uphold
the public welfare of humanity, Sharit al-Murtada provided much needed practical
guidance in dealing with the question of working for an unjust government. His
rational interpretation of the Imam’s intention in such matters wis compatible with
his rational theology. In that theology God requires humanity 1o undertake the
responsibility of creating a just public order by ascertaining that desirable effects
result in society by fulfilling the duty of “enjoining the good and forbidding the
evil." even by use of force.

Tisi concurred with this opinion of Sharif al-Murtada in fibyan, his commen-
tary on the Qurtin. But in Nihdva, hs work on figh, he mintamed with other
Imamite scholars that one bas to limit the interdiction 1o the heart, unless one has
the “permission™ of swltdn al-wagt (the reigning authority—i.e.. the Imam) ap-
pointed to administer the affairs of the community, Tosi mamtains that when the
duty of doing al-‘amr reaches the level of forcing the people to do something
through chastisement and prevention. or through killing and corporal punishment.
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this cannot be done by dnvone without the permission of the ruling authority.* In
feprisad lus opinion s even sharper; There he stutes explicnly that the shara does
ot reguire a person o adhere to an obligation if the prerequisites attached 1o such
adherence are not fulflled @

sallar al-Baylam, Tasi's contemporary, muntams that killing and injuring in
at-mkar (interdiction by force ) ean be exerased by af-sulrdn (as defined above), or
the one appomnted by hime Abo Salah al-Halabi does not make relerence o af-
seadicen aprecondition i this obligation. According 1o "Allima, Sharil al-Murtada's
aprmon mentiencd i al-fynsad has preponderance, because there s o generilness
e Lhe obligation of “enpormng the good and forbidding the evil™ as ordained in the
O an.” and hence lmitmg it to the Tmam or los appointed depuaty is Unnecessury.

However, fullv aware of the imphcatons that the implementation of the obliga-
tion of commiamiding and imterdicting by Torce hagd Tor the anthority of the Imam
fwhere he wis not available to tike chirge of the matter himsell, or where it wis
not possible Tor any qurst toosecure his explict appointment during the Complete
Crecultation b, the magority of juests mamtaned that the fugaled in general were
delegated to excoute this nbligition, The reason wis thit they were permitted to
exccute legal pumshments provided there was nocimpediment from the direction of
the Sunni guthorities. As long as there was one fagifh available 1o take upon himself
the cogoiming and forbaddang, it was ot necessary Tor the others among the Shita to
undertake i, because the Qrtan savs: “Let there be ane nation of you, who should
vindertake to enpom the good aod lorbed the evl™ (3 145 % The Shira are regquired
hy the Imams to assist the fugahd 1n executing the abligation and ensuring that the
fregahag” are exvoutimyg ther task responsihly

Allama's endorserment of Shartf al-Murtada's ruling alludes 1o the recognition

of the Tmamite junsts general deputyship in matters in which a selian (invested
with political power) could exercise his personal discretion to determine how the
weltare of the community might best be maintained. In other words, the jurist, like
a sl exercises s personad discretion o carry oul the interdiction by force
reprosentatively” (kifiavaran). acting on behall of the community 1o effect God's
purposes. The rmphcations of such a gudicial formuolaton were that the Shi's were
required 1o support jurists in their effort to maintain the Muslim public order; and
conversely, as Sallar pomits out, 1 they did not carry out the task, then the Shita
should refuse 1o support them in their wielding of authority unjustly.

Ihe necultation of the Imam wis accepted as a long-term, divine arrangement.
In the meantime, when opportunity arose, as happened under the Bayids or the
Ikhamads, jurists ruled on the basis of the Imamite doctrineg of divine justice,
aceording o which it was impossible for God to.abandon the welfare of the Muslim
community during the occultation and allow human society to degenerate under the
corrupt authonty of political rulers and princes. It was, therefore, both a religious
obligation and a moral necessity to work toward creating an ethical sociéty.

A stated earlier, the importance of the discussion about af-"wer and af-naly in
the Imamite figh is due to s implicitions for the secio-political dimension of
Muslim communal life. Part of this obligation relates to the administration of jus-
tice, more specilically, to the execution of legal pumishments {(af-hudid).

In the Islamic penal code. Muslim jurists discuss the performance of certain
wcts, which have been forbidden or made subject to sanction by pumishments in the
Curin, as crimes against rehglon in the particular sense of violating the “right” or

-
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“claim™ of God (hagqg alldlh). These acts constitute fuediid offenses masmuch as the
Qur'an takes appropriate cognizance of them. Jurists differ as to the number of
ftudid offenses. Some consider the following seven as hudiid erimes to be punished
by mandatory penaltics: unlawful sexual intercourse; false accusation of such unlaw-
ful intercourse: theft; highway robbery: drinking wine; apostasy: and rebellion.
Some jurists omit rebellion; others restrict the list to the Arst four crimes, for which
the Qurian prescribes specific penalties,™ and classify apostasy and drinking wine as
ta"zir offenses—crimes for which there are no specified penalties in the Qurin, so
that it 15 left to the tuler or af-hakim to determine fa'zir (chastisement) as deemed
necessary in the public interest.

Apostasy is mentioned in the Quran, where it is stated that for those who have
disbelieved after they believed, “there shall rest on them the curse of God and of
angels and of man ., .7 (3:86-90 and also 16:106), But the death penalty for the
crime stems from traditions attributed to the Prophet—"Whoever changes his reli
gion, Kill him™—and is sanctioned by precedents set by the early successars of the
Prophet.** Hence, it is correct to maintain that although this punishment s not,
properly speaking, hadd (capital punishment), because of the absence of any specific
textin the Qur'an sanctioning the death penalty for apostasy. itis regarded as such by
some jurists because it involves the claim of God by virtue of which the prescription
becomes necessary for the protection of a fundamental public interest.

It is significant that, according to all the schools of Islamic law, in order 1o
apply these punishments the presence of a legitimate ruler (al-sulvdn al-"adil) is
necessary. Legal doctrine explained the divine plan in terms of rights and duties of
mdividuals, and established certain inviolable standards ol conduct, but the all-
comprehensive and supreme obligation of the just ruler was protection of the public
interest {al-masdlith afl-deuna), which he did by “commandimg the good and inter-
dicting the evil.” Administration of justice, including the institution of penalties for
violations affecting the “right of God" or the “right of humankind” came under this
obligation. Consequently, hudid (sanctioned in revelation) and ta’zir (“discretion-
ary") punishments are regarded as means to prevent conduct prejudicial to the
good order of Muslim society,

It is important to note that even when a violation affecting the “right of God" is
regarded, in Qur'dnic usage, as a prelude to the “rights of humankind,” whose
welfare is the prime concern of divine sanctions, the Muslim jurists have regarded
crimes deserving fadd (“fixed™) punishments as serious religious crimes against
God’s purposes for humanity. Construed in this sense, then, by committing these
crimes an offender has disrupted the ethical public order.

This 1s an underlying concern in regarding apostasy as a hadd crime in the
majority of jurisprudential works beeause the act of apostasy, like other hadd crimes,
infringes on private or community interests of the pubhic order. Furthermore, jurists
have upheld the duty of public authonties, such as the Imam or his deputy., to lay
down rules penalizing conduct that seems contrary to the interests of the community
or to the public order. So construed, apostasy becomes u hadd offense punishable by
the death penalty in order to protect society against dangerous and incorrigible
individuals, This points toward moril, rather than rehgious, grounds for the death
penalty although the religious character of apostasy is undeniible.

The connection between the administration of fedid and the “enjoining ol the
good and forbidding the evil” in the interest of Islamic public order 15 very obvious,
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Henee, the theologico-political issues that were rased in regard to that obligation
when it reached the level of enjoinimg or forbidding by use of force were most
critically paised i the gquestion of hadd offenses, In crimes deserving hadd the wsue
ol puan, harm, angury, or even loss of life to someone else through the implementa-
tion of legal punishiment was even more precise. Anyone designated to execute it
had 1o be made responsible 1o the leginmate authonty scknowledged by the public.

As pointed out carlier. the legitimate authority (al-sultan al-"ddil) was provided
with an overnding, personal discretion o determine, according to time and arcum-
stances, how the divine plan for Tslamie society might best be effected. Tt was for
this reason that the wilavar al-fiikm (the undical authery o admimster justice)
was dependent upon designation by the ofbicial for that purpose. Sunni jurists
writing duning the absence of the legitimate power of the caliph in the eleventh
century had o rationalize the existence of the de faeto ralers who were not qualified
b exercise such a diseretionary authority 1o implement and supplement the prinei-
ples estahlished by legal doctrine for the exercse of supreme judicial power. On the
other hand. the Trmamite jursts, for whom the sitaation during the occultation wis
amilar to the perniod when the Imams were living and were not invested with
poditical power, had to deal with & persistent problem of justifying the holding ol
vifice under de facto governments while preserving the doctringl underpinnings of
the Imumate. The concept of “general deputyship™ and it relationship 1o the
comprehensive authority of the jurist must be viewed from this politico-theologicil
perspective ereated hy the existence of the wifidya (the right to demund ohedienee)
and the absence of the salana (the power that enlorced and exacted obedience) of
the Tmam. The perpetuity of the wildayva allowed it to be delegated in the deputyship
of the Imam: but the selieme was contingent on the actual wiclding of authority by
the Trmam himscl. 11 that seliama would come into existence without the Imam at
the head of the government, what should be the religious preseription for that
exipency was the subject matter of the political jurisprudence of the Imamites.

It a tradition reported on the authority of Imam al-Sadig. Hafs b, Ghiyath
guestioned the Trmam as to who could admimister fudid, the ruling authonty or the
gaclf? The bmam replied: “Administration of Audid helongs 1o the one who pos-
sesses |wildayvat| al-hikm, ™ Consequently, most Imamite jurists from the very be-
ginming have concurted that because the fugeha’ possess the wildya of al-fivkm,
they can also administer hudid,

Tust in his Nihaya has summanzed the Imamite position on the matter of
exccuting legal pumshments during the absence of the twelfth Imiam. Tasi's opinion
15 11 the form of 4 concise statement of the Imamite position on the issue, startiing
fram the time of the Imams who had not exercised their temporal authonty when
the caliphs were in power. He says:

It is not permissible for anvone 10 execute the fudid except the authority of the
time [i.e. the Imam| designated by God, or the one apponted by the Imam fo
carey this out 1115 oot permissible for anyone except those two 10 apply the
heelsiel 1m-sny case. However, permission had been given, during a period when
the trie Tmams do ot have diseretiomary control over the atfairs of the commu-
nity and when unjust persans gamed the upper hand, for the people to institute
the fudifd on their children, their famibes, and slaves, if they do not fear dny
harm friom the direciion of the unjust authorities and if they are safe from hirm
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foom them, Whenever they are not safe from the retribution of unjust authority,
they shauld not try 10 undertuke the obligation, under any circumstances,

Ibn Idris, in his section on “enjoining the good and forbidding the evil,”
including hudiad, in Kiab al-jihdd, maintains that Tasi’s statement above is not
meant to be a faowd in the sense of binding jurists to the legal decision derived by
him. The reason is that, according to Ibn Idris, there exists a validated ijma’ among
the Imamites and among other Muslims to the effect that it is not permissible for
anyone except the Imam and his appointed fiuekkdm 1o administer the fiudid. This
opinion points to my earlier observation that, in the realm of exercising the su-
preme judicial authority, proper designation establishing official delegation for
assuming wildyar al-hukm was a precondition. Tiast's opinion could not be regarded
as @ “legal decision™ (fatwa), because, according to Ibn Idris, it lacked authenti-
cated documentation to validate his independent judgment in the matter of delega-
ton. Ibn Idris, as I noted in the Introduction, was critical of Tost's use of “single”
traditions which had been considered by Sharif al-Murtada as generating doubt and
conjecture,

As for others besides the Imam and his specifically appointed hukkam, 1bn
Idris rules that it is not permissible at all for them to undertake this duty, nor can
they circumvent this validated ffma by resorting to “single™ traditions. The only
way for them to justify their decision to act contrary to this gmad’ 1s to find an equally
validated ijima’, or a proof from the Quran, or a well-documented sunna in support
of their fatwad, Thus, 1bn Idris believes that one can undertake to apply hudid only
to his slaves in the absence of the Imam and his Judckam, when it is possible 1o do so
in this way. but not otherwise

However, in his section on the execution of judicial decisions in Sard'fr, Ihn
Idris maintains the necessity for this on the part of qualified Shi'a jurists who,
having been appointed by the Imams, should undertake 1o ensure that the ordi-
nances of the Shar'a (af-ahkdm) are carried out; because, he explains, the purpose
of the ahfdm is W generate, by observance, of the ordinances devotion o the
service of God, However, the validity of the performance of the ordinances will
depend on acknowledgment by the community in general of the jurist whose ruling
in these matters is sound and who is able to render his legal decision effective. 11 this
requirement is established, then it can be advanced that the performance or realiza-
tion of the ahkdm pertaining to the Sharma (which are necessary for penerating
devotion to God), is among the duties of the Imams, being restricted to them alone,
and that no one else can undertake it without being properly gqualificd o do so.
When it is possible for the Imams to carry out the ordinances of applying hudid
themselves, and they are afraid to undertake its performance for some reason, then
it 15 not permissible for other than thew followers, the Shia {among whom the
jurists have been appointed for this purpose by the Imams), to undertake this
responsibility. For a legal decision the Shi'a must appeal to these gualified junsts
and arrive at truth through their ruling. voluntarily following them in their exposi-
tion of the ordinances. The duty of applying the hudid belongs to the jurist who
meets the qualifications which are necessary in order to become the deputy of the
Imam for assuming the office of al-hukm. ™7

This opinion would seem to contradict Ihn Idris’s carlier opinion in Kitab af-
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pihad where he limis the undertaking of instituting huedied only on the slave and
then also by the master who owns the slave. whereas admimstration ol huddd in
principle belongs only o the Imam or s specifically appointed deputy

Ibn Ldms Baces a clewr conflict between theoretical and practical consideriations,
Ihe bmam and his properly designated deputy, theoretically, are the only recog-
nized authorities i the Imamite theory ol public order; but there is no other
pracuical salution to the growing need among the Imamite community for o leader
who can be legitimately regarded as the general deputy of the Tmam without proper
designation Thn ldns, it s relevant to recall, had opposed the opimons that implied
the greater degree of diseretionary authonty of an Imamite scholar and might he
construed as authonzing the assamption of wider politico-religious functions of the
Imasm during the occultation. But pracocal considerations required the junist 1o
assume comprehensive authonty to undertake wilivat al-huke and related func-
tions, which could be delepated through proper appomntment. Faced with that the
absence of such a designation ared the rule of need that dicated the preservance of
the public interest, a solution had to be extrapolated by restricting the exercise ol
such i wiliva to gqualificd indiduals in the community, 188 for this reason that, o
cnsure the necessary legitimacy, Thn Ldrs meludes o st of qualiications that must
e fulfilled by any Shisn member who intends to exereise this welidva in the absence
of exphicat designation by the Tmam,

In other words, as noted in chapter 1, the possession of “sound™ helief, knowl-
edpe. and character made up for the Fack of specilic designation and confer the
required legitimacy 1o assume the wilaya i the absence of the Imam. Not only that,
even when a Shitie. becsuse of his preparation in junisprudence, wis asked by an
unjust authonty (swide @dir) to assume such a responsibility, he had to agree to
hold the office and apply the Audid, beanng in mind that;

What he does, e does ut the command of the rightful sedtéae [the Imam ], and it
incumbent upon the Shitn to coaperate with him and (o consolidate him as long
s he keeps within the bounds of what is right in thit over which he s appointed,
and does not o beyand what is legal according to the Shari'a of Islam. ™

In his Qawa'id, 'Allama hay reiterated the opinion of the early jurists and has
diclared more specifically that during the occultation of the Imam the right to
adiminister hudid belongs to the jurists of the Shi'a. But as 10 whether o fagih
should undertake to sdminister hudad willingly when appointed by an unjust ruler,
Allama believes that it is permissible only when the ruler forees him 1o do so, Even
then, the fagih 15 obliged 1o undertake the application of huwdid only as long as it
does pot lead to killing and oppressing the innocent, for one cannot resort o
taggry va when hudid would do harm to innocent life. Moreover, to the jurists belong
wilavar al-hukm among the people. if they have nothing 1o fear from tyrannicil
rulers, They can also undertake to distribute zakdt and khums, and issue Jegal
opinions, provided they have the qualifications necéssary 1o become the mufti.™

Muhaggie has also conceived a relationship between alfuekan and the hudid:
just as al-hukm can be administered by & well-qualified person who has thorough
grounding in the teachings of the Imam and can inferentially derive new rulings
through the exercise of his rational faculty, so there is a comparable case for a
person wha is qualified to apply the hudiid.
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It must be borne in mind that, according to the hadith cited by Tisi, “the
execution of the hudiid belongs to the one who can give judicial decisions (al-
afileant).”® Shahid II, commenting on Muhaqgqiq’s opinion regarding the permis-
sion for the knowledgeable fugahd’ 1o exeeute hudid, says:

This is the opinton of the two Shavkhs [Mulid and Tiasi] and o group of Imanie
Jurists whe have based their opinion on the iedich related on the authoricy of al-
Sadie,

The tradition sullers [rom weakness in the various ways (rerg ) by which
has been transmitted. But the report related by 'Umar b, Hanzala supports the
apinion [held by Muhaggig and others|. After all. administeation of fedid is o
sort of al-fukm, In this undertaking there is general welfare [al the public], (g
to refrain from prohibited acts, and termination of the spread of corruption. This
is sound opinton. Mevertheless, it is quite abyicous that the fegift can umndertabe it
only when he is safe from harm to himself and other helievers,

It was important to establish the authority of the jurists in this regard through
reference to wilavar al-fukm as based on the traditions, including the one discussed
ihove on the authority of "Umar b, Hanzala. The permission granted in this tradi-
tion formed the basis for further development in the authonty of the junsts, be-
cause, 1n the Imamite jurisprudence almost any Shar? obligation dependent on the
position of the Imam requires an Ilmam’s “permission.” And if the Imam’s permus-
sion could be established in one general administrative sphere such as al-fidon, its
extension to other areas of similar consequences would not be problematic. Even in
the case of fiudid when “injury” and “killing” were inevitable, its implementation
could be reparded as essentially forming part of the obligation of “enjoining the
good and forbidding the evil” rather than the execution of hudid itsell. in which
case the permission of the Imam would not be a precondition—as. [or example, in
the obligation of engaging in defensive jihidd, as discussed in chapter 3, (In the
Islamic laws of jihdd, offensive jihdd cannot be undertaken in the absence of the
Imam or his designated deputy, but such a precondition is waived in the case of
defensive jihad, )5

Qualifications of a Jurist for Exercising wilayar al-hukm

Ibn 1dris, in his section on tanfidh al-afdkdam (the execution of judicial decisions),
enumerates several qualifications necessary in the deputy of the Imam for carrying
out the dutics of al-hukm among the Shi'ites. [le must be;

. most knowledgeable aboul the truth in the administration of justice on
matters that are referred o him. He should be capable of exceuting his deci-
sions, He should be in possession of intelligence . sound opinon, and resolution.
He should be & man of learning and should possess breadth of knowledge ubout
the rulings [of the Imams|, and should have insightlul grasp of legal cases, He
should be persistent in his legal opimions and should uphold them. He should be
conspicuous in righteousness and piety in giving judgment. and should demon-
strate capacity (o stand by his judgment and 0 put the thing in its proper place
(thit is, deal justly)
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1t 15 possible 1o classily the ubove gualifications under three subheadings, as
Tiisi and others have done in their discussion on the gualibeations of the walf of al-
queli’ s al=iIm, ol addala, and al-kamdl. (AL addle and al-kamal will be taken ap in
the next section: the remainder of this seetion treats al-'ilm. )

I order for b judement 1o be sound, it has to be based on trath and justice as
cxphcated in the teachings of the Imams, In fuct, in the absence ol the discretionary
comtro] of the brmam due 1o his occuliaion, what justifies the undertakiog of wifdyar
al ks by o fagih ds his “sound knowledge,™ i addition (o his well-attested picty
Cward’ ) ™ Ina tradition reported by Dawad b, Husayn, Tmam al-Sadig instructs his
followers regarding the person whose judgment becomes effective among the Shita,
He savs thit if two righteous jurists are in disagreement on a ruling, the one who is
more knowledgeable about the teachings of the Tmams and more pious has prepon-
derance over the other™ 1t 1s, moreover, according to the Imamite jurists, the
possession of “sound knowledge” that justificd the waiving of the precondition
ahout the Imam's explicit appoimtment of the gadi, because, as discussed above, in
the famous tradition of Umar b, Hanzala the general deputyship of a well-qualitied
faggih to assume the role of a judge is well established

I his introdduction to the section in Mabsar on the admimstrution of justice,
Tisi regareds al-gada as representatively (beEkifava ) incumbent upon knowledge-
able persons, They should assume the execution of judicial decisions hecause they
ire responsible for protecting the right of the weak in society. However, he issues a
warning 1o those knowledgeable persons who do not judge in secordance with
truth, or those ignorant ones who undertake 1o execute dectsions in spite of their
lack of knowledge  According to the tradition of the Prophet, *Out ol three judges
ane will enter paradise, whereas two will go to hell.” As for the one who will be
rewarded with entry to parsdise. says Tosi, it will be because of his knowledge of
truth and his concern for justice. ©On the other hand, & person possessing knowledge
but ruling carclessly without any concern for truth commits an act of iﬂjuHiL'i.‘..
which will take him to hell. Similarly, a person who judges in spite of being ignorant
will also go 1o hell. Tisi then proceeds to enumerate in detuil what the gadi should
know in connection with his authority to administer justice. The Book of God
comes at the head of the list of the texts the gddi must know, There are five pairings
of declarations in the Quran thit the gddi must learn to distinguish:

I aldmm wa al-khdasy: passages that are intended to be understood in their
general sense. and those that are intended to be taken in their particular application.

2 al-muhkam wa al-mutashabih, communications that convey “explicit” signi-
fications. not needing 1o be interpreted by special reference to the context or
through cross-references in the Qur'an, and verses that are “ambiguous,” with an
implicit meaning; as such they must be interpreted and clarified in order to discover
thewr meamng,

3. al-mupmal wa al-mufassar: declarations of the Qurtin that are compre:-
hended immediately, and those that can be comprehended in detiiled fashion only
through exegesis

4 al-mutlag wa al-mugayyaed. passages that are intended to be unrestricted in
their application. and those in which restrictions are speaifically applicable as indi-
cated by the wording of the ordinance.

5. al-nasikh wa al-mansitkh: verses that abrogate, and verses that are abro-
pated by them,

= =
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Tist, who wrote one of the earliest and most complete works of Qur'iinic
exegesis, provides the necessary method for theoretical discussion of legal verses,
He underscores the importance of the systematic interpretation of legal pronounce-
ments relevant for deducing religious ordinances.

After the Qurian, the gadi must learn to recognize the authentic Sunna under
five categories of pairings. But, whereas the text of the Qur'an is well-established,
the Sunna, made up of hadith reports, is problematic. It could have problems of
textual ambiguity or problems of authenticity. In both cases the gadrs task was
difficult.

| have discussed the compilations of the major works of Shi'a hadith in chapter
2. Here 1 concentrate on the way the exercising of wildvar al-hukm necessitated
meticulous classification of the Sunna along particular lines.

1. 1. al-mutawatir wa al-ahdd

Hadith reports are generally divided into two categories: al-mutaowdatir and al-dhdad.
Al-mutawarir is a tradition that has been reported by numerous transmitters in cach
degree of its transmission to such an extent that it would be absurd to suppose that
all these transmitters concurred to report a falsehood. In other words, a mudawdarir
tradition is one that hus been attested to in each generation without any break,

There are verv few hadith reports that can be cateporized as mutawdir. A
number of these traditions fulfil the condition of being related by numerous authori-
ties, but only in the first degree of their transmission: the subsequent transmission
lacks uninterrupted linkage. However, for the few traditions that can safely be
categorized as mutawdtir, the fact of their being reported by thoroughly reliable
transmitters, however few, has outweighed the consideration of their not being
reported by numerous narrators uninterrupted|y.

There are two types of mutawdtir hadivh: lafzi and ma'nawi. The mutawarr
traditions that have been preserved verbatim (lafzi) are extremely few indeed;
those that have been transmitted in the rational import {ma'nawi) of the communica-
tion are far more numerous. In fact, most of the communications dealing with well-
established daily worship and other forms of religious obligations, such as fasting.
almsgiving, pilgrimage, and so on, are not smwawdaiir, and in some cases they are
even “single™ traditions (al-ghad).

This brings us to the consideration of Khabar al-wdhid, to which I referred in
the context of wsl al-figh in chapter 2, above. Khabar al-wihid is basically a
tradition that is not mutawarr—that is to say, it has not been transmitted by so
many traditionists as to preclude the likelihood that they have all agreed 1o a
falsehood. There have been problems in accepting the authority of this type of
tradition as a proof for a binding legal decision. The authoritativeness of ffrabar al-
wdhid as a legal proof is dependent upon the reliability of the transmitter, just as is
the case with a mufawatiy tradition, bul with the difference that it is sufficient for
the wahid narrative to be related by one reliable person on the authority of the
Prophet himsell, This requirement for the wahid narrative is derived from the
Qur'anic warning against accepting any information from an “ungodly man” (fisiq)
(49:6), which implicitly approves the opposite—that is, accepting information from
a4 "podly man™ aftler ascertaining that the person was godly, On the basis of the
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relihility of ats transmitters. and the frequency with which it was cited, a wdlid
trachition was chissihed under several subcateponies:

I Mustafid s o “thorough™ (mustafidy wahed tradition transmitted by more
than two or three narrators in cach gencration of its transmission

20 Maxhheer (“lamous” | s synonymous with smstafid, according to some schol-
ars. with the sheht difference that whereas the latter has to be “thorough” in
trunsmission m each generation., o mashhir walid tradition need not be soin cach
generation, Thus, the tradition that “deeds are to be judged in aceordance with
therr intentions" s o " Tamous™ but not peastafid radition, Sometimes asfiliir is
apphicd e something that has become merely well known among the people, even if
the chain af transmission cannot be traced back to more than one mdividual or any
at all

T Muaghal, “satisfuctory™ or “acceptable,” is another type of wahid tradition.
I has been pocredited through practice as based on its contents, and a8 such i
resembles a tradition that s “surrounded™ by evidence supporting its soundness,
Some scholars have regarded a maghal walid tradition as being almost o sahiih
(thoroughly sound ) others hive regarded it as o fasan (Tair, good ) tradition—that
is, a tradition i which the “righteousness™ of its transmitters has not been estab-
hshed il instances, although they are all regarded tobe “in good standing.”

It is important o note the fundamental difference between the Imamite and
non-lmanute conception of the mtawdiir triachitions. In the non-Imamite sources
mutawarir 15 applicd to those traditions that have been related directly on the author-
ity of the Prophet and the Imams. uninterruptedly, by persons whose well-attested
rrustworthiness absolutely excludes douln of the truth in the texts, These directly
cited traditions from the Inams were the basis for wsad works smong the Imamites,
discussed above inchapter 2. Accordingly. slthough the arduous requirement regard-
i the “righteousness™ Caddla) of the transmitter is insisted upon in the motawdir,
the number of this type of tradition is greater in Imamite colleetions, even though
they relate the import of the communication (sma'newi) rather than the actual word-
ing (fafzy. Jurists are reguired 1o attest the relubality of narrators before they can
authenticate the text through o detailed examination of the languasge and various
contextual points. For the former purpose they investigate the rijil works where the
persons who appear in the sanad are discussed in terms of ther rehability or weak-
ness, Uin the basis of senad coticism, hadith reports are classified into several catego-
ries (sections 2a-2d. helow), important for wgadi to learn,

2a. al-mrsel wa al-mtiasi!

Al-mursal 1= sometimes a tradition whose proper sanad has been omitted: at other
times it is @ tradition that has been transmitted by someone who has not heard it
directly from the Prophet or the Imams, and further has related it without naming
the associate who had heard it from them* There is, however, a difference of
apimion among Imamite scholars as to whether mursal traditions could be used as
proafs 1o support i legal decision, The majority of the carly jurists maintained that
such traditions were usually transmitted by thoraughly reliable authorities like AbG
Umayr. al-Bizanti, Safwan b, Yahyd, and other associates of the Imams al-Biagir
and al-Sadiq, who, according to Kashshi, cven when they narrated in the form of
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mursal were regarded by the concurrence of the Imamites as reporting with full
authenticity,

In fact, Kashshi gives us detailed information about three penerations of the
Imamite transmitters of hadich who reported in the form of moersal (e, o tradition
traced back without interruption to one of the associates of the Imams). The first
generation included the most prominent associates of the Imams al-Bagir and al-
Sadig, among whom six were regarded as the leading fugalhd’: Zurira, Ma'ruf b,
Kharrabadh, Yazid b, Mu'dwiva al-"Tjli, Abd Basir al-Asadi, al-Fudayl b, Yasir,
and Muhammad b. Muslim al-Thagafi.*®

As for the second generation, these were the fugaha’, other than the six men-
tioned in the first generation, who were the associates of ITmam al-Sadig. Again. in
their case also, what they authenticated was regarded as authentic even if it was
related in the form of meeval. These mcluded Jumayl b, Daredg, "Abd Allah b
Muskan, "Abd Alldh b. Bukayr, Hammad b, ‘Isa, Abin b, Uthman. and Hammad
b. "Uthman,

The authentication of mursal traditions was cruoal for the development of
applied jurisprudence, all the more so if such traditions were to be admitted as valid
precedents for juridical prescription. More importantly, in the light of the discus-
sion in chapter 1 about the continuity” of the “apostolic succession,” which was
extended to ShiT transmitters, acknowledgment ol transmitters’ junidico-religious
authority in the absence of the Imam was contingent upon their being rightfully
linked to the Prophetic paradigm through the Imams,

As for the third generation, these were the fugaha” from among the associales
of the seventh and eighth Tmams, al-Kazim and al-Ridi. They too authenticated
mursal traditions through their own prestige and trustworthiness. and also because
of their eminence in Imamite learning. There were also six fugalid in the third
generation: Yinus b. "Abd al-Rahman, Safwin b, Yahyi Bayya' al-Sabiri, Muham-
mad b, Abu "Umayr, "Abd Allah b, al-Mughayra, al-Hasan b, Mahbub, and Ahmad
b. Muhammad b, Abd Nasr.™

These fugahd” in three generations have formed the group known as ashab al-
ifmd’. Their consensus has been regarded as authoritatively binding, and their
mursal traditions have been regarded as attaining the level of saluh (“sound™), and
hence have been efficacious in making legal decisions.

Al-muttasil or al-mowsiil, on the other hand, is an “umintermapted™ fadith
report in which the chain of transmission is linked, in ascending order, cither to the
close associates of the Imam (from whom the fiest transmitter had heard the tradi
tion directly and had received permission to spread it), or to the Imam himself.
Sometimes a miutrasil tradition is restricled i designation only 1o those reports that
go back to the Imams and their close associates, and 1o no one else besides them. In
this case the hadith is designated “unrestrictedly” mutasil. Where the link is re-
stricted to a particular transmitter it is known as purasil al-isndd—that is, a tradi-
tion that can be traced back to a certain transmitter and no further,

The classification of muntasif traditions into “restricted” and “unrestricted”
types indicates the importance attiached to the authenticity of the precedent which,
even in fjrithdd where there existed possibility of extrapolation, constituted the only
valid basis for a judicial decision as much as the right of that person 1o engage in
deductive inference of a ruling. As noted above, some of these transmitters formed
the group known as ashal al-Gima who had participated with the Tmam in arriving
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at g pudicial decision. Accordingly . a trestricted” poutiasi! tradition more thon often
wis resircted 1o one of these eminent associates who actually became the source of
authenticlty for the fradith

2 al-pertesrterd w al-rmenggan’

Muewmad 15 tradition thin has been provided with a “sound”™ and uninterrupied
ponded o back fo the Prophet and the Tmames, which affords of “authenticity™ nnd
Ssupport. When there oo missing link in the senad the tradition is rendered
gt CCanterrupled UL Sometimes aoergali trandition ends with an " associate”
in the second generation and containg his opinion as well as the communication of
the Imam. The “weakness™ of such traditiony s probably because of the missing
link m the samedd On the other hand, a tradition that has fewer links between the
Trams and the transmitter iy reganded favorably by jurists because the probability
of erroran transmission 1s greatly reduced by the reduction of links, Such a tradition
s known as @l of-sanad, o tradiion provided with eminent sanad, Tn this classifica-
v there was recopnition of the inevitable insertion of one's own exegesis in the
wording of the fadith or even transmission of the purport rather than the actual
wording used by the ITmams as it passed through numerous hands.

2o al-"dmm wa al-kfrasy (peneral” and “specific™)

This classification of Aadioh reports is used i determimng, for instance, whether a
declaration of unlawlulness has a “general ™ application or 1s a “specific” prohibition
hearmg on speaific circumstances, Moreover, sume traditions, although indicating a
peneral order of prolibiton. are restricted by other traditions that state specific
circumstances under which a general ordinance must be applicd. The gadi must
carefully study the traditions 1o determine the general meaning provided in some,
and the specifications provided in still gthers, so #s to enable him o issue a sound
legal decision

2d . al-ndsikd wa al-manvakh (the “abrogating” and the “abrogated™)

Ihis classification of traditions is important in the textual study of the ordinances
derived from them. 1t is also regarded as one of the most difhicult arcas of study in
the religious sciences because of the difficulty of determining the “abrogating”
traditions chronologically.

An “ahrogating” trachtion indicates the elimmution of a certain ordinance in
the Sharis with the proviso that the lawgiver (the Prophet) himself elimmated it
An “abrogated” tradition contains the eliminated ordinance and stands as textual
evidenee in support of the “abrogating” tradition, The only way to ascertain “abro-
gating” and “abrogated” traditions in ostensible conflict is to find a text from the
Prophet 1o prove the climimation of an ordinance. In the course of history, how-
ever. the ymd (consensus) of the early associates also came to be regarded as a
source for ascertaining an abrogation, with the stipulation that the (fma’ was discov-

crer of the Prophet's opimon in a given matter, and not in itself the abrogating
gt
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I have summarized the main kinds of hadith reports that gadis must learn to
distinguish when they undertuke to investigate the sunna to formulate a judicial
decision. This is erucial for an adequate comprehension of the methods by which
jurists apply “general” and “specific” terms derived from Islamic revelation—the
Qur'in and the Sunna—to formulate their opinions. Furthermore, investigation
leads to the discovery of “consensus™ and “disagreement™ among jurists in various
matters of application. This is the third area of learning that a gadi needs in order to
exercise wilavat al-gadd’: knowledge of al-ijma” wa al-ikhulaf,

This is an important area of Islamic jurisprudence. Tt reveals the Hexibility
demonstrated in the early stages of the systematic formulation of Islamic law by
recognizing the individual nature of legal inguiry in the sources ol law. In addition,
differences among scholars underscored an important acknowledgment—namely,
that judicial decisions made by scholars were subject to vanation if the documen-
tary evidence could be exegetically extrapolated in support of a dilferent conclu-
sion. The only way to put an ¢nd to further speculation on the interpretation of the
sources and provide a uniform system was agreement on the vahdity of a particular
decision. Accordingly, scholarly concurrence provided the required uniformuty in
the Islamic legal system for its implementation by the sovereign. who nevertheless
reserved his right to override any such deeision if he deemed it contrary to the
public interest. Dissension and concurrence among scholars, furthermore, demon-
strates the level of ijtihad of each scholar in interpreting the sources in order to
¢lahorate on their legal content and formulate decisions to provide ascertamable
prescription for the religious life of the community.

3. al-ljmd” wa al-ikhalal

The search for al-{jmd’ (consensus) and el-ikhrila) (differences of opinion) in mat-
ters of the Sharia entails a meticulous examination of the systematic works of
individual jurists, from the carliest generation on, to discover the authoritative and
binding opinion of the Prophet and the Imams on 4 particular question in dispute.
Research is, in fact, geared to discovering the sunna that must illuminate al-ifrd” or
its antithesis, al-khilaf, with certainty, to render the discovered opinion authorita-
tive. It is only when the opinion of the infallible Imam is revealed with certainty that
“consensus” or “disagreement” can be used as evidence for the execution of o
decision. In this sense. the process of discovering al-tjma’ or al-khilaf ona pa reicular
question is no different from a search for a puawarr tradition, handed down by
numerous chains of narrators on the authority of the infallible Imam, because the
function of such a tradition is to direct a juriét to the opinion of the mfallible Imam.

It is for this reason that in Imamite law there is a category of reliable narrators
whao collectively form a group known as ashab al-ijmda’, which | reterred to above n
connection with my discussion on the sunna, In practice, they are the prominent
fugahd' who have related the Imams’ opinions with certainty. ™ fpna” pronounce-
ments are usually mentioned in the systemic works ol figh, but there are works
dealing exclusively with khildf, among which the most significant are Tasi's al-Khilaf
I al-figh, Sharif al-Murtadd’s al-fntisgr, and "Allima Hilli's al-Mulchitalaf, There
were practical considerations that prompted such comparative research by Shant al-
Murtada, Tasi, and 'Allama into the divergences of legal schools. Primarily it was the
interest that the ruling powers had shown in consulting the Imamite doctors on the
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religions aspect of public ko that called for informative works on the exact differ-
ences between the Tamite school and other schools of law. Accordingly, these
works include ditferences ol opitnion among all schools of Islamic low, both Shi'i nnd
sunniand as such are extremely important sources for the study of differentinterpre-
tations of leeal ordmances among junsts of ditferent schools. Recent scholarship has
shown that there are paps i Tus's Kl that can be filled and information supple-

mented by Allaima's Mukhralaf and his Tadhkirat al-fugahd’.

3. Aradne

Tust sumis up the gqualifications ol el egpdedi in the arca ol "t by requining that he
have o thorough knowledge of Arabac lor a profound comprehension and interpretu-
Lo ol all the sodrces OF Bshamic Law 7 10 s with this type of comprehensive knowl-
edee that the gadi can employ his “independent reasoning” (Gihad) by personally
mvestigating el sources to deduce his own decision,

The exercise of (had has been regarded as o requirement in the assuming of
wildyerd ael-gpadid because, according W AlKma Hilli, al-gadd” administration of
justice eonstitutes wildva shariyya—that s, rebgiously sanctioned legal authority
mstituted for the wellare of the general public. The purpose of af-gadd” s to settle
disputes, and as such, by the very nature of this function, judgment given in it
should remam mcontestible by means ol dirhdad, throvgh the exercise of which the
anginal qudgment was made. The gadi, says “Allama, differs from the muft,
majtetreed, undd fagihoin the exereise of his authority, although the qualifications they
need are also regquired i hime A gadios known as gaedi becanse of his judgment {(the
fundamental sense of the Arabie root geyv) and s ability to execute that judg-
ment. ™ Tt s not sufhciem for im o know the rulings (fadawea) of other “wlfamd’;
rather, it obligatory thit he should be knowledgeable regarding all that he has
boen imvestod with, remembenng it and memorizing all that is incumbent upon him.
In Lact, “Allima declares, of forpetfulness overcomes him or if he needs to be
reminded. then it s not permissible for him o undertake the gada”. Then "Allima
aduds: “The prerequisite that he should know how 1o write (al-kirdha ) is dubious,
and s0is the prereguisite concerning his ability 1o see ™™

Commenting on “Allama’s ruling on writing, Muhammad b, al-Hasan al-Hilli
Allama’s san dnd the author of Hdahk, says that God, who perfected the message of
the Prophet and made the ordinances and the teaching and recording of them
tarmificationy of divine prophecy, did not make writing a requirement for him,
Indeed the Prophet, says Hilli, was wani Glliterate). Aceordingly, inasmuch as
kitaba wis not made a requirement in principle. 11 s even more appropriate that it
should not be made obligatory in 11s ramifications. However, writing is a means of
recording, and the gédi needs to record and 10 remember the details of a case.
Writing is fundamental for both these purposes. Hence, rules Hilli, it 18 more sound
to make wrting o precondition in the gadi as a measure of precaution. Ths, he
savs, is also Tasi's opmion m Mabsat. The reason lor such a precondition in a gadi,
secording 1o Hilli, is that the Prophet, being infallible, was endowed with infallible
memory. and was not in peed of the art of writing for recording and remembering.
Muoreover, forgetfulness and inadvertence were prevented in im through continu-
ous revelstion, The gadi s not protected from these shortcomings and hence it is
appropriate for him to learn the ant of writing.™
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I have already noted ‘Allima’s opinion about the independence of al-gadi in
the matter of formulating his own opinion through jihad. [t s possible to discern,
from a virtual consensus among Imamite jurists on the matter of the necessity of
employing ifithad in the matter of al-gadd’, that administration of justice was re-
sarded as symbolizing wildva “@rmuma (general deputyship) derved through refer-
ence to the deputyship (siydba) from the Prophet and the Imams. They designated
well-qualified persons to this position both for the specifically stated purpose of
exercising wildvat al-hukm and for the administration of the affairs of the commu-
nity, especially in view ol the prolenged absence of the Imams” discretionary con-
trol. The most frequently cited statement that al~gedd’ cannot be effected without
the “@lim (fagih) who can issue a farwa independently, without depending on the
judicial decisions of other jurnists, implies that it is only a well-qualificd mujrahid
who can administer justice with truth and equity—that is, the function attributed to
the Imam himself. Morcover, it is in {jtthdd. based on the teachings of the Imams,
the ultimate infallible authorities of Shi7 law, that one can locate the “permission”
from the Imams to their Shi'a to refer to those among them who are the repositories
of their authentic teachings, In other words, fitthad, which depended on rnigorous
training in religious sciences, justified the right of the jurist o assume the wildyar al-
gadd’ of the Imam. '

It would be correct to surmise from these rulings that in the absence of the
Imam, wildyar al-gada could be exercised by the most qualified among their Shi‘a.
And the most qualified person was obviously the jurist who, through his meticulous
and lifelong learning, had become the repository of “sound knowledge.™

However, in the later writings on Imamite jurisprudence the reguirement ol
fitihid in af-gadi was challenged. Najafi, writing during the Qajar period, argued in
favor of some form of positive faglid, in the sense of accepting the authoritative
works of past generations as equally important for the gadi who, thus far, scems to
have been required to remain independent of the judicial decisions of other
fugahd. In practice, a mujiahid, because of his education as discussed above.
especially in the matter of af-ifma’ and af-idchulaf, based his Grihdd on the past
judicial decisions of other fugahd’; but in theary, the process was regurded as based
on his own deductive inferences. According to Najafi, al-gadd’ cannot be effected
without an “alim who is qualified to issue the farwd. Moreover, it is not sufficient for
him to know the rulings of other ‘wlama’; rather, he should be able to give indepen-
dent judgment based on his thorough knowledge of the sources. However, this does
not mean that he cannot adopt the sound judgment of past ‘wlamd’, because both
conscientious ijtihdd and carefully researched taglid would lead Lo sound judgment.
Communications from the Imams indicate the permission from them for their Shi'a
to follow the rulings of those who have adhered to their teachings, which have been
preserved authentically by these learned individuals by means of sound ffrihad ar
daglid.

Najafi’s opinion reflects the situation of the Imamite jurisprudence during the
Qajar period, when jurists for the most part were engaged in employing their ijnhdd
in writing commentaries on the works of past eminent scholars like Muhagqiq and
‘Allima. Moreover, by this time the concept of raglid (accepting the authornity ol
those who could exercise ijiihdd), for those who were themselves incapable of
deducing laws from the sources, had become a logical necessity when only few
could or chose to become the practitioners of jjtikdd. In light of this development,
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Najali ruled agamst requinng githad i a gadi, who could accepr the authority of the
ythad of the enmuinent scholars by mglid in executing hus judgments.

According 1o Najafi, the assertion that one who is nota mupahid, and who
rules m accordance with the rulings of another mupahid, cannot exercise wilavar al-
gadd s bascless. On the contrary, arpues Najafi, the evidence is against such an
opanion. [ s even possible to establish a definite disproof of such o disqualification.
That a mupralid should be appointed for al-qada’ during the absence of the lmam.
sayvs Najafi, is based on the apparent sense derived from the wexey of some tradi-
tioms. which, however, docs not necessarily exclude someone other than o mufrahid
from holding that position,

It s possible 1o surmise Trom these traditions that the purpont of general
desipnation to admimister the alfuwrs of the communiny s based on the understand-
g that the designatoon covers admindstration of all that on which the Tmam himsell
has wuthority. Accordingly, the statement of Fmam al-Sadig in regard (o his disei-
ple. 1 have appomted him fakin over you™—that is, wofi—includes diseretionary
power in the matter ol al-goda’, as well as other exeeutive offices that form other
types of wildyvar Inaddition, this s also the purport of the statement of the twellth
[mam regarding “future contingencies” (af-hawadith al-wdga), in which he adviscd
his Shia

An for events that may occuae [ the Twtare when you may need guidance in
religious matters] reler 1o the transmitters Cradd) of ouar teachimgs who ure my
Ao cproad 3 to you and | am the Proot of Giod 1o you al), ™

This statement mpukes clear that the “transmitters”™ are the proof of the Imam in
whittever mutter he acis in a5 the Proof of God, Morcewver, the statement does not
cxclude permession [or other than the mufrhed o exercise wildyvar al-hkm, espe-
cially one who hay knowledge of particular rulings, Nevertheless, admits Najafi,
such a person does not possess general leadership nor is he the kind of gadi ap-
ponnted for arbitration (afl-fafiking ™

There s nonetheless advantage in having the mupahid exercise wildvat al-
hekm, for be can designate a muqaliid (follower ) for the administration of gaedd in
atcordance with bs fatwa, which forms the rulings for the Shita in matters lawful
and unlawful in the Sharfa. In such a situation, says Najafi, the ruling of this gadi
will he the ruling of the muptahid whom he represents; and the ruling of the
rgtahid will be the ruling of the Imams; and the ruling of the Imams, the ruling of
Cyonds and “its rejection will constitute rejection of God, ™™

It 1s plausible that by the time Najafi wrote his multivolume Jawdfer, which s a
very detailed and thoroughly documented commentary on Mubaggig al-Hilli's Sha-
ra'l al-fxldm, the position of o mugtahid in the matter of excroising vanous types of
wilavar, as speafically located in ShiT law, had been well consolidated. This 18
eorroboruted by the fact that Najafi's elaborate rulings regarding wildyat al-hukm
hive surpassed the briel rulings of the classical works hike those of Abi al-
Makarim, Muhaggig al-Hilli, and others. For the classical jurists the position of al-
gada during the occultation helonged (o someone who could demonstrate “sound
knowledge™ and “sound character.” in addition to the ability to put judgments into
chlect. But for jurists duning Najafi's time. when the temporal authority in Qajar
Iran had been of Imamite allegiance for over three centuries, there was no question
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of the efficaciousness of the judgment given by the Imamite mujtahid, whose
“sound knowledge™ and “character” had come to be acknowledged as virtually
impeccable

The problem for these later jurists, as appears from their detailed works (both
in the form of independent works on jurisprudence and of commentaries on ancient
works during this period), was to effect a proper israd between “contemporary”
and “ancient™ jurists. This meant that even when ifiihad was a prerequisite in
wildyat al-gadd’, taglid would also be an inscparable part of the yithdd based on the
rusits (texts and rulings) of the “ancients” in the form ol further claborations and
clucidations, with the result that ijrifdd within tagifd wouald provide a continuity in
the teachings of the ahl al-bayt generation after generation.

ljtihad in Imamite law, accordingly, has become the effort 1o comprehend the
sense of a relevant text appearing in the works of the jurists of the classical age
onward, and to modify a ruling by reinterpreting the sources on which it was based
origimally, and by extending or restricting its implications in such a way that u new
situation could be subsumed under it by a new ruling. This is known as al-{ithdd al-
shari,® the ijtihad based on reinterpretation of a past text or precedent by examin-
ing all the proofs that were used as evidence to infer the initial ruling, such as those
based on al-ijma’, al-givas, al-istislah, af-istishab, and also the proofs derived from
practical appliciation used to deduce laws when textual proofs were not available in
certain cases.® Al-figh al-istidlali, the “demonstrative” figh of the Imdmiyya up to
the modern age, is based on al-ijrthad al-shar',

This fact can be discerned from the published lectures on usil al-figlh by one of
the most eminent present-day jurists, Ayat Allih Abo al-Qasim al-Kha'T, He main-
tains that there is no difference of opinion on the legality of employing rjrihad in
deducing shar'T decisions between the supporters of Usali and Akhbari methodolo-
gies, because the ijithad that the Usali jurists employ is none other than al-ijtihdad af-
shar'i.® This ijithad aims at obtaining absolute prool (al-fuija) by exerting the
faculties of the mind to the utmost through the study of the Qur'an and the Sunna
for the purpose of forming a legal injunction (al-hukm al-shar'f). Such an intellec-
tual procedure is applied even by the Akhbar jurists who correctly rejected the
ijtihad that merely aimed at obtaining presumptive proof (al-zann) 1o deduce a legal
decision. With this explanation of al-ijtihad, Khi'l requires that jurists who wish to
employ fjtihdad must equip themselves with “ihm al-rijal (the religious science that
determines the authenticity of transmitted communications of the Imams by examin-
ing the authenticity of the transmitters), besides thorough knowledge of the Arabic
language and the wsil al-figh (principles of Islamie law).

Furthermore, this ijtihad, based as it is an rigorous knowledge of revelation—
whether the Quran, the hadith, or ifimd’ (consensus)—does not require the study of
logic (‘ilm al-mantig) at all. For what is important in logic, says Kho'r, is to train a
person to formulate a syllogism and deduce a conclusion bascd on the major and
minor propositions. Such a logical formulation can be performed by anyone who
possesses a sound rational faculty,

Most legal decisions, says Kho'i, are derived from the akhbar (traditions)
because the legal injunctions in the Qur'in are few and concise. Application of
iftihiid, then leads to a close examination of the traditions to establish their author-
tativeness for use as evidence in a legal decision. Consequently, both Usal and
Akhbiri jurists depend on the same traditional sources in their search for absolute
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proob. with a substantial difference: Akhban junsts regard all the traditions in the
tour major compilations of the Imamites as definitely originating from the Imams,
but sl jurists do not share this uncritical evaluation of the traditions, They insist
on caretul research through ‘e al-rjad, In fact, concludes Khi'l, no lmamite
scholars in thewr yehad have ever put blind fanh in all the traditions attributed o the
Imums. They investigate thoroughly textual and contextual fuctors determining the
evidentiary use of them for deducing a legal imjunction. 1t s Tor this reason that
Imamite demonstrative purisprudence has always upheld af-ieifad al-shar'i =

Al- adala and af-kamal
in wilavar al-gada’

In Tmimi Shivism “sound knowledge™ without “sound chircter” has always been
reparded o lacking inorectitude. Human perfection (amal), in Iskimic works on
cthies (akhldag ). has alwavs been located inthe perfection of the two faculties of the
rational (ratiga) soul; the theoretical Taculty (guwwe ‘ilmif) and the practical faculty
(gaiwwe aemali), Perlection of the theoretical faculty lies moits perception of all sorts
of knowledge and the acguisition of seiences. according to the measure of one's
ability, so that it may artain perfect knowledge of the true goal and purpose for
which humankind has been created. Perfection of the practical faculty lies in orga-
nizing and ordering one's behavior to attam the true goal, which would regulaie
humin hife at all levels of its cxstence:;

S0 the first perdection s comnected with speculation {raezer) and 15 [as it were|
the farm whide the seeond perfection can be regarded s mutter (mddda ), Just as
farm wathoul malter, or muttor without form, can posiess no stabality or perma-
fediee, s theory without practice is abortive and practice withou theory absupd
Thedry iv the starting point and practice the conclusion, The perfection com-
poscd of both s that which we have called the “purpose of human existence,” Tor
“perfectian” and Tpurpose” dre spprosimate inosense. the differcnce between
them berng thay cstablished by relationship: “porpose™ 15 whar s sl inothe state
ol peeney Tguewwar ] when it reaches the state of act it becomes “perfection "

From the above passage cited from the Akhldg-i Nasirf of the Shi'i savant
Khawja Masir al-12in Tusi, 1t can be seen that human pertection s dependent on the
perfection of the two faculties of the rational soul, This interdependence between
the two facultics s consistent with the Shi't rehgous belief system, which is domi-
nuted by the idea of the lmam of the Ape (fmam al-zamdn). According 10 this
swstem, it as this Tmam who can guide human society loward that perfection. Ak
such, the Imam of the Age provided the criteria of perfect human behavior, at the
individual as well as the collective level, which should be emulated by those who
represented himoan the exercise of authority (wilavir) in the areas constitutionally
assigned to him alone or his explicit legatee. As a matter of fact, the legitimacy of
any claim to exercise authority requiring the Imam’s explicit designation was made
dependent on possession of an Imamlike character—that is, possessing “addla and
kamal (perfection of the pracucal faculty), besides having “sound belief™ and
“sound knowledge™ (perfection of the theoretical faculty). It must be remembered
that al-qada” was regarded as part of al-wilayat al-@mma (all-comprebensive author-

L]
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ity) on the basis of deputyship (niydba) from the infallible Imams, both in particular
and in general ® Consequently, al-gadd’ exercised by a jurist who was not “aeil was
not effective. In other words, “sound knowledge™ became identified with “sound
character.”

‘Adala has been defined with much care in figh texts in the discussion about al-
wilayat., Definition of ‘addla also occurs in the sections dealing with the imdma of
daily worship where, consistent with the ShiT conception of al-wildvar al-sharivva,
it is maintained that the Imamate of the safdr should be assumed by a righteous
("adil) believer. The question of ‘adala in the salar will be dealt with in chapter 5 in
the section on the Imamate of the Friday saldr and its politico-thealogical implica-
tions. Here it is relevant to discuss the prercquisite of ‘addla in connection with
wilavar al-gaddé’.

The requirement of ‘adala in a jurist occurs early in the history of Imimi
Shi‘ism, as can be construed from the tradition of ‘Umar b, Hanzala, In this long
tradition, cited and discussed above, Imam al-Sadiq lays down the principles for
sclecting a jurist whose legal decisions would be binding. This includes his being
‘adil.® The tradition acknowledges the difficult task of determining the ‘ddil jurist
among many equally qualified to judge among the Shia.

In another tradition this difficulty was alleviated by Imam al-Sadiq when asked
by Ibn Abi Ya'fur how one could recognize ‘addla in a person. He replied that
‘adila could be known in a person who dressed himself properly, being chaste, and
who guarded his physical and mental activitics, keeping them within the boundaries
set by God. It could also be recognized in a person who avoided committin £ the
grave sins for which God has promised severe punishments, such as drinking wineg,
adultery, usury, disobedience to parents, deserting the battlefield, and so on. This
abstention from grave sins lunctioned as a cover for his other shortecomings, and
Muslims were prohibited to search beyond these grave sins to discover his other
faults and weaknesses and to investigate his character in extreme detail. On the
contrary, if a person shuns the grave sins, it s incumbent upon believers to attest his
ntegrity and credibility, and make his ‘adala known to all. Furthermore, this person
can be recognized because he also keeps the five daily acts of worship at their
specific times and leads Muslims in their congregational prayers, and, with the
exception of those who are sick, everyone attends praver behind him. If such a
leader was available, then it was positively incumbent on the people to attend the
masgue services at the prescribed live times a day. The ‘adidla of the person could
further be attested by asking those who know him, such as members of his tribe or
his locality, who could declare without any hesitation that his behavior was beyond
reproach and that he was very assiduous in the performance of daily waorship at the
proper times in the mosque. When this is recognized in a person. then his testimony
cannot be questioned, nor his "adale among Muslims be challenged, because his acts
of worship serve as his shield and as expiation for any misdeeds. Al-Sadig assures
Ibn Abi Ya'far that had it not been so, it would have been impossible to ascertain a
person’s ‘addla in order for that person to act as a witness, or take on any other
responsibility requiring such an aptitude. Consequently, o person who prayed at
home and whose piety could not be recognized in public could not undertake the
position that required ‘addla, because “addila must be recognizable through the
avoidance of the prave sins and through the conlidence others demonstrate in that
person by worshiping behind him in the mosgue #
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The tact that addle, although consistently defined a5 an “innate” or "natural®
disposiion (madaka mafsdmvva) that made a person follow picty and murwwwi
tranly virtues), had to be objectified 1 further attested by the insistence that such
person enpoy among his contemporanes a reputation for “good outward behavior”
Vs al-zqhr) ™ In lact, there is consensus on this among Imamite jurists, bascd
upon the tollowing authenucated tradinon reported on the authonty of the Tmam
al-Sadig, which speatied that “addfa must be required of the Tmams who lead
l..".!f'l;.‘_ﬂ.‘_l.'_i!lli'iﬂ:—lf F‘I[i_l_'\"l_’[\:

Do mot pray behind an extremist (afehalf), even it he belicves in what you
heheve amd wheo Both i hisoprivate as well as public ife, sots wickedly, while

chinmunp thiat he s belicver,™

Another tradition reported on the authority of Tmam al- Ridi advises the Shi'a
not 1o pray behind an Jmam who lets himself be tempted by a sin when he is fully
aware of the simfulness of the act in question, because such a person is o perpetrator
af sosin 0 Addala, thus, s the opposite of zelm (“wiongdoing”), an objective cie-
gory uf ewil action. "Adala has the precise signification of “sensual probity and
frecdom from sensual deviation” necessary to develop the spiritual probity required
m the comprehension of rehigious and legal matters in the Shari'a, Accordingly,
adala has levels, with ‘tima (infallitnlity) being at the top. whereas fisg (wicked-
ness) s at the bottom of the scale, when “edala 15 completely absent. As persons
move upwaridoon the ladder of “adale, their mental aptinade produces irmness in
rehigion and dibgence i piety. thereby perfecting their intelleet and their character
through pursuance of dauntless virtues. “Adddo is, thus, like all the virtues, that by
which one shunsall acts of disobedicnce =

I studyimg “addla and Keedl it s important w remember that wildva al-gadd,
as freated above in my introductory remarks, was scen as the function of the Imam
himsclt or his directly appointed deputy. In the absence of the authorty of the
Imam or his deputy. the superhuman gualities demanded of their indirect represen-
tatives in the form of “addla or kamal, in all the authoritative sources of Imamite
jurisprudence subsequent 1o the occultation, demonstrate an important coneern in
the minds of the “ancient” jurists o limit the number of jurists who could exercise
this wildya authontatively, This was & pecessary precaution in the light of the
struggle tor the leadership of the Imamite community that followed the occultation
in A o, 874 Moreover, although jurists were willing to devise practical solutions 1o
ensufe the survival of the nascent Imamite community by allowing the wildyat to be
exercised by well-qualified Imamite jurists, they did not and could not allow any
compromise of the basic Shii doctnine of the Imamate of the Hidden Imam. Even in
occultation, the twelfth Imam remamed the Imam of the community,

In the meantime, Imamite junsts plaved the role of functional imam, carrying
on sn impressive and ingenious work of guniding the Shi'a community through the
vicissitudes ol history. What legitimized their role as “functional imam™ and en-
sured public approval of their leadership was the tniad of gualifications recognized
by the community in theory and in practice—"sound belicf,” “sound knowledge,”
and “sound character.” Hence, the walf for the administration of justice—a position
that hecame a stepping stone for much wider politico-thenlogical functions—called
for singular piety, rectitude, and virtue. Only someone so gualified could occupy a
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place that, according to "Ali b. Abi Talib. was reserved for prophets or their
SUCCESSOTS,

However, according to this tradition, there always remained a question regard-
ing the legitimacy of assuming the authority that lacked a designation for undertak-
ing an all-comprehensive wildva of the Prophet or his executors. The requirement
of ‘adala and kamdl could not resolve the theoretical problem of not having specific
designation (nass) from the Imams to assume al-wildvat al-"dmma, as will be dis-
cussed in the next chapter. The absence of a theoretical designation for anvone
other than the Imams to occupy the place of the Prophet’s “executor” had to he
compensated for by investigating other picees of documentary evidence that could
be interpreted and extrapolated to prepare the way for the recognition of all-
comprehensive, tangible Imamite authority during the occultation. A number of
these traditions whose texts have been exegetically extrapolated to demonstrate the
requisite theoretical designation of an Imamite jurist to assume al-wildvar al-'"dmma
will be treated in the next chapter.

In the area of kamal, jurists were required to possess perfection in two things:
pE:l'fﬂCﬂL‘Jl'l in “(physical) constitution™ (khilga) and perfection in “(judicial) judg-
ments” (altkam). As for the perfection i in physical constitution, they should possess
all the sensory organs, especially eyes, because the blind cannot adjudicate indepen-
dently (i.e., without visual information about the plaintitf and the prosecutar), nor
can they see what is written in their presence. and so on. As for perfection in
judgments, jurists should be mature, intelligent, free, and male. A woman cannot
administer gada’, although some jurists, according to Tusi, have permitted women
to become judges. But this decision, he says, is not soundly based. As [or those who
have allowed women to become judges. they have allowed them in those areas in
which their testimony would be duLpL:h]r_— namely, all areas except hudid and
gisds (i.e.. in areas requiting the exaction of corporal punishments).

Ibn Hamza, in his Wasila, adds one more thing to the attainment of perfection
in physical constitution—al-iduld” bi al-amyr (10 possess power sufficient for the
affair).™ Although excellence in virtues and judiciousness could cnsue from “adila
as well, it is the power or “strength™ o bear the burden of wildvar al-gada that
clearly determines the level of kamal. Indeed, without this “power” the demand for
perfection remains a mere potential in a position of leadership: it is not considered
applicable to the socio-pelitical situation of the Shit community.

The reference to al-idild in the perfection of a jurist is closely related to the
question of ranffdh, “carrying out™ the decision made by a qualificd judge. It should
be remembered that the sections on adub al-gadd in the works on figh, where the
question of qualifications of the qddr is discussed, have an important purpaose
namely, to establish the elficacy of the judgment made by such an individual in
areas where general permission of the Imam is available for al-fagih to assume the
juridical function of the Imam in the absence of a specific designation from the
Imam. The oft-quoted communication of the Imam al-Sadig. “Beware of judging
{al-hukiama), because it is for the Imam, knowledgeable in the matter of al-gada’,
to judpe with fairness among Muslims,” cautions a jurist not to undertake fudkima
unless he is well-guahified to put SharTa ordinances into effect.™ According 1o
Shahid 11, if a jurist is well qualified, he does not even need an explicit designation
to undertake al-gadd’, because his being pujrahid makes it possible for him to
undertake any case and rule on it effectively. It is therefore necessary that a gadi be
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woerngteefited at all tmess™ In other words, his qualifications determine his wildya in
the wdminmstrat i OF justice.

Fhis insistence o the quahfications of & jurist is what the Imomite jurists have
mumtained throughout their works on af-gadd’, cssentially in the form of “permis-
son” (e from the Tmam. In Shara, Muhaggig holds that in order (o prove
wrfaye ir s pecessary that i derive Tromm the permission of the lmam, or of the one in
wham the bmam has invested such authorty, Thas, i the inhabitants of a city seek
o appoint e gadewithout the Tmam’s permission, then the wifdya of such o gaedf in
that wrea s net proven. Howevers in the absence of the Tmam, says Muhaggiy. the
admpmistration of justice undertaken by a jurist from among the Shi's of the ahil of-
Pt (e, the lollowers af the Tinams) becomes ¢ffective. Such g junst is the one
who possesses all the necessary gualifications in the issuance ol legal opinion
it b, pustas the Tmam al-Sadig has sad: “Make him the judge. for surely 1 have
made hm oo judge Thus, Gike vour disputes for judgment 1o him,™ The cquation
ol “permission” with qualifications s further connoted m Cawd id of "Allima Hilli,
where he clenrly siays that the fawlove (appomtment ) of al-gada’ is established by the
permission of the Tmam or his depaty, and cannot be established by the designation
of the populoce of a oty or regon, And then hie adds:

Douaring the ghavha [ocodliation], the gudd” administercd by o well-gualified
jurist, who can issie lepal decisions Cfiwd ), is effective nd one who turns away
froom beme [appealing for justice | o the jedges appomted by anust rulors, s o
sinner,™

Flere "Allima seems 1o be implying that “permission” of the Imam is available
tor urists who are well guahificd 1o jsue legal decisions, although he does not
caplicitly say so. This equating of “permission” with “gualification”™ has a precedent
in the appoantment of the well-qualificd associdtes of the Imamé to the position of
al-hakom, as seen in the traditton of "Umar b, Flanzali, 1t is i this tradition that the
ildea becomes well established that a more learned, more plous, and more righteous
jurist has “permission” to excrose wilayal el-qada among the Shita. As a resull, the
tradition of ‘Umar b. Hanzala has been most frequently used as one of the main
preces of documentation for supporting the qualified juridical authority of Imamite
jurists as having the sanction of the twelfth Imam. Signihcantly, this tradihion 15
known as riwdvat al-nashb—that 15, the “traditon [that estabhshes| investiture.”

A well-qualificd junst has not only the “permission” of the Imam 10 exercise
wildvar al-gadd, but also the obligation to make himsell known 10 assume this
reponsitnlity. In a section on those who can or cannot undertake al-gadd’, Tasi says
that there are three kinds of persons to be considered in the matter of undertaking
the administration of af-gada (1) those on whom it is incumbent 1o undertake
wilaval al-gaca’; (2) those for whom it is prohibited; and (3) those who have
permission 1o assume it. As for those on whom i is incumbent to administer it, they
are the ones on whom the duty of assuming this obligation has become individual
and personal (‘ayni) by virtue of their being thoroughly reliable, and belonging to
the group of the leanred (ahl al-'tm), especially when the Imam cannot find any
other well-gualified person for the position. In that situation, it is for the Imam to
appoint such a person and it is for such & person to administer justice, considering it
0 be a personally obligatory act. If the Imam does not know this person, then it is
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his duty to introduce himself to the Imam in order for him to appoint him an
administrator of justice.

The reason for this obligation on the part of the well-qualified person is that al-
gadd is classified as a “representatively” obligatory act, the fulfillment of which by
a qualified person excuses other individuals from fulfilling it; o typical example
would be funeral prayers.” Thus, when a person dies and there is no one else ta
perform the funeral rites except one person who knows how to do it, then it is
incumbent upon that person to perform the final rites connected with shrouding and
burial. Moreover, Tasi argues, al-gadd is part of the general obligation regarding
“enjoining the good and forbidding the evil.” If there is no one who can uphold this
duty except one person, then it is incumbent upon that person to do so,

The one prohibited from undertaking al-gada’ is either someone who adminis-
ters justice when he is ignorant, regardless of whether he is reliable or not, or
someone who is corrupt (fisig). irrespective of whether he is among the ahl al-ilm
or not, Some jurists, according to Tisi, are of the opinion that if a person is reliable.
it is permissible for him to administer justice, even if he does not belong o the
group of the learned (ah! al-'ilm). However, according to the Imamites. says Tusi,
this opinion is not valid, because there is a Prophetic tradition 1o the effect that an
ignorant person judging among the people will end up in hell.

As for the one who has permission and is not prohibited from assuming al-
qadé’, this is an individual who happens to be among the group of jurists who are all
equally qualified to administer justice. If the Imam calls upon one ol them to
undertake this responsibility, then, according to some schalars, it is incumbent
upon that person to assume the responsibility. But others have ruled that it is not
incumbent upon him, because of the presence of many equally qualified persons to
respond to the call of the Imam. This latter opinion, according to Tasi, is more
sound and it is the Imamite position on the question,

As a corollary to this position, Tasi raises the issue of whether taking up the
gadd under those circumstances, if not mcumbent. 1s still a recommended
(mustahabb) duty for that person, Tsi's response is that the situation can be
analyzed thus: the obligation of al-gadd’ can be either representatively or nonrep-
resentatively incumbent. If it is a nonrepresentative obligation, then al-gadia’ be-
comes a recommended duty for him to assume, because by doing so he is pheving
God by attending to the needs of the poeple. In return for this service there is
maintenance for him, whereas if he does not underiake al-gada’ he might have to
seek his livelihood from some other permissible means, such as trade, and so on,
Indeed, concludes Tisi, seeking livelihood through obedience to Cioud 15 better for
him than secking it from other permissible means.

On the other hand, if al-gadd becomes a “representative” obligation for him,
then the situation is twofold: either he is famous or he is unknown. I he is tamous
for his learning, and well known for the fact that others refer to him seeking his
legal opinion and they learn from him. then it is recommended for him not to
undertake the administration of justice, because teaching and instructing are also
forms of obedience and worship, with peace and security from hazard, Al-gada’,
even when it is a form of obedience 1o God, carries with it a risk, as the Prophet has
declared: “One who undertakes the administration of justice, will be butchered
without a knife,” Accordingly, safety from such risks may be seen as better for his
religion and his good faith,
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However, il a person s unknown, and his knowledge and excellence of char-
acter are unrecognized. and others have not benefited from his knowledge, then it
s recommended that he should undertake al-gadd® in order 1o guide the people
toward himsell. 1o manifest his excellence, and to benefit the people with hix
knowledge. Some. according 1o Tasi, have gone as far as 1o suggest that it i
recommended for him to spend some wealth for getting the necessary recognition,
so that he would be known and the people would be aware of his excellence, ane
benehit fram him. But the former opigion s sounder, because spending wealth for
this purpose s ot permissible: nor can the Tmam take anything in return for
appainting such an mdividual in the position of el-gada’,

Tusi then raises another related question regarding the permissibility of receiv.
mg recompense for undertakimg af-qada’ In this connection., there are two kinds of
gada” when A0 is personally incumbent o undertake the gedd’, and when it is not
persorilly incumbent. 1 the person concerned is one who has permission to exercise
the authonty of al-guda’, but is not abligated personally to undertake the authority,
and it he 1s one who s ¢ither "representatively”™ or “nonrepresentatively obligated 1o
undertake ul-gada then in the situation where he s nonrepresentatively obligated,
he can receive recompense for s service; whereas if he is representatively obligated
tocassume the authonty, then it s reconmmended that he should not accept payment;
but it 15 permssihle for him 1o mecep! payment. To award pavment for the service
performed in admimistering (ustice s permissible, as established through consensus
tiyma’). because. ultimately . the public treasury exists for the well-being of society,
and al-gadd’ 15 not only part of s well-being . it is something that the community has
great necd of insetthing disputes, im seeking legal opinions in matters of law, and in
nssisting the oppressed and restraining oppressors.

Thisis the situation when the gada” s nol personally incumbent on @ particubie
person. But when it becomes personally incumbent, that person could be undertak-
ing it hecanse it has hecome meumbent either “representatively”™ or "nonrepresenta-
tively " I he undertakes it as 4 representatively mcumbent duty (that is, substitut-
ing fora larger body of persons ), then it is prohibited for him to receive payment for
assuming the responsibility, because he is performing an act that has become person-
ally obligatory for him. And for undertaking this obligation. it 15 not lawlul for him
o receive reward when he is able to do without it But if he undertakes it when if 15
not representatively obhgatory on him, then it s lawful for him to receive payment,
because it s his duty to provide for s family, and undertaking the gadd’ is another
duty beyond that. As such, when he receives payment he is actually comhbining the
twa obligations. because receiving recompense relieves him of carning a livelihood.
Indeed, combinimg the two abligations is better than failing to fulfil cither of them.

If the Tmam knows that a region needs & gadi, then it is necessary for him o
dispatech onc. This is supported by the Prophetic practice when Muhammad sent
‘Al to Yemen and "AB sent “Abd Allah b. "Abbas to Basra as a gadi. There is
concurrence on this point among jurists, Moreover, if the Imam knows the most
suited person for this position who will benefit the people. he must appoint him. If
he does not know such a person, he should summon learned persons (ahl al-'im)
and have them confront each other, and he should interrogate them to find out the
mist qualified person for the position. After having selected im from among the
learned group. he should send someone 1o the neighborhood where he lives, to his
house, 1o his mosque. to persons around his marketplace, and to those who know
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him. Then he should investigate his “addla (righteousness), just as the judge invest-
gates the righteousness of witnesses. When he has done all that is necessary to
ascertain that he is among those who can administer justice, he should appoint him
and write instructions for him, to the effect that he should fear God and obey God
in his own person and in his opinions, The Imam should also order him to pay close
attention to the character of witnesses; attend to the welfare of minors; take care of
pious endowments, and other such matters that are usually asstgned to administra-
tors of justiee. ™

The way in which Tist discusses the Imam’s duties in appointing the judpe tora
region leaves an ambiguity: whether the Imam he refers to in has figh rulings 1s the
theological Imam or the political Imam, who need not be divinely designated to
perform the functions of the real (al-asf) Imam. This ambiguity. as discussed n
chapter 3 in greater detail in connection with the use of the titles sultan af-zaman
and sultan al-islam, is never resolved in Tusi’s works or in the works of other
Imamite jurists who were writing under tagivya, and at'a time when precautionary
ambiguity in the use of the word “Imam™ was decmed expedient. Thus, for in-
stance, in dealing with the question of accepting an office (wildya) to implement
hudiid on behalf of an unjust ruler, Tasi rules that if a person is appointed by an
unjust ruler to implement legal punishments on a people, it is permissible for him to
do 50 to the best of his ability; and in his heart he should consider the performance
of this duty as under the order of sultan al-hagq (just authority). Furthermore. it a5
necessary for believers to assist and support such a person in the performance ol his
duties. '™ The reference to sultin al-hagg—iust authority—is clearly a precaution-
ary measure (Finvdat).

This opinion was challenged by Ibn Idris. He advised the Shi'a not to follow
this particular opinion of Tasi, because Tasi had not given the opinion with the
specific intention of issuing a legal decision (farwa), and had not discussed the full
implications of the opinion in his Nikaya. In fact, as pointed out above in another
context., 1bn 1dris maintains that in several places in Nifaya Tasi simply intorms the
reader about the situation without regarding this information as having the status of
a legal opinion (which would necessarnly require discussion of the problem in detail
and documentation from authoritative sources like the Qur'in, Sunna, or fmd 10
support the farwd). This observation about Nifidya 1s corroborated by the fact that,
according to Ibn Idris. there is an ijmd” of Imamite scholars to the effect that it 1s not
permissible for the Shi'a to administer fiudid, nor is it intended for anyone but the
Imams and the hukkdm (judicial authorities) designated by them."" However,
there was another ijmd of Imamite scholars on the basis of the “investiture tradi-
tion” of Umar b. Hanzala, which was interpreted to include the generality of the
Shii scholarly elite as the indirectly appointed fudcham. This tradition enabled the
Baghdad jurists of the classical age (Mufid, Sharif al-Murtada. and Tusi) to regard
the Imamite jurist as the khalifar al-imdm (the “successor™ of the Imam [in oc-
cultation]) whose authority among the Shi'a was comparable to the authority of the
imam among the Sunni community.

Tisi's section on al-gadd in Mabsar, although written with due precaution,
especially its detailed treatment, indicates recognition of the delegation of the
Imam'’s juridical authority to the jurist who is referred to as the Khalifar al-umdm.
Muabsiit, Tasi's final work on jurisprudence, reflected the cumulative experience ol
the Shi'a community in the cleventh century and the inner necessity to buttress
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Imamite authonty duning the occultation so that it could function as o viable alterna-
tive 1o the de facto power of Imamite authority like thar of the Biyids. Accordingly,
the ambiguous usage of the e “lmam™ m this whole section of juridicsl adminis-
teation without any reference o the eccultanon and with full knowledge of the
doctrmal Imamate Gncluding the clause regarding the infallible knowledge of the
Imam ) signals the taait recogmtion of the politcal imamate of someone other than
the Tmam himscll durmg s concealment, which could be assumed by the ruling
authonity committed w uphold the SharT vision of justice.

However. in subscquent works on figh this ambiguity was removed and the
possibility of the existence of al-valtgn ol “adil (the just authority) besides the Tmam
alasd as o Fait gecompli was considered legitimate. Perhaps the most explicit state-
ment in this regard comes from Muhaggig! '

Aceepranes of authovity Dwdiva) Trom al-sulain al“add [the Just authority] is
permissible. el sometimes obligatory. 1t hecomes obliestory [whenthe person |
Hies Breen specifically appoimted by the Tmaem ab-esd [who s imfallible], or whenp it
vt possibile b inte et evil and enjom good except | by agreeing 1o hold the
elfiee Tremme al sadiae - adtf]. Butar is probibiged to secept [the position]| Trom
unjust authority when thes oo the cise

Fhe difference between two categories of obligatoriness in aceepting admins-
tritive position points lo the fact that the two phirases af-sudan al="dedil and imdm al-
al have not been used synonymously by Muohaqgig, and that the former clearly
applies 1w gay authority who upholds the Shari’a law and rules justly. Moreover, in
his next ruling Muhaggiy speaks about the prohibition of secepting an office on
behalf of al-pa'ir —unjust authonty, the opposite of al- adid—which further charactor-
wres political authority regardless of the fact of ns not having been designated by
divine quthority,

As discussed in the previous chapter on the Imamite theory of political author-
ity it is plausible that during the penod of the Complete Oceultation—whether
under fagiyvva or under expediency created by realization of the existence of a Shii
pabtical authority (other than that of the Imam ) walling to consider the implementa-
tion of the Sharia law—the Imamite jurists began to apply the phrase af-sultin al-
adil (the just authonty) to mean any just Shi'tauthority committed to the promulga-
tion of the Sharia.

There was a precedent for such a recognition amang Sunni scholars. Having
witnessed the crumbling of the "Abbasid caliphate under the weight of the powerful
de facto sultans, Sunni scholars had come to rationalize the concept of the sultan as
bemg bound 1o govern according 10 the Shari’a and thereby being bound 10 give
effect to the general purposes of God for Islamic society, Shi'i scholars siaw a similar
apportunity for God's purposes to be effected under the sultin who could be made
respansible for the protection of the Shits community during the occultation.

Later on, during the Safavid and post-Safavid erit, as we shall see in the next
chapter, there was a clear indication in the figh writings of this period that al-
hakim—that is, al-tmdm al-"adil—was 10 be seen as the well-qualified fagih during
the ghayba "™ It 1 an the extension of the application of the tite o ddil—strictly
reserved lor imam al-as! to hdkim al-shar', the Imamite jurist—that one should
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reconstruct the inevitable and necessary growth, however gradual, of the wildya of
the Imamite jurists from wilayat al-qadd to al-wilayat al-"dnma.

In this chapter | have concentrated on widdvar al-gadd, the authority to admin-
ister justice and its theologico-political implications. [ turn next o al-wilavar al-
‘dmma, the peneral authority invested in Imamite jurists under the aegis of wilayar
al-fagth. Bul before | proceed o do so, some tentative conclusions would not be out
of place.

Conclusions

Wildvat al-gadd’, the authority to administer justice, was perceived in Imamite
jurisprudence as a constitutional right of the Ilmam, who alone could administer
justice but who could also delegate this function to someonc will qual:iliud Lo
exercise it on his behalf. This well-qualified person was the rdwi (transmitter) of the
Imam’s authoritative teachings, who was designated as al-fgkim (judicial authority)
over the Shi'ites by the imam al-5adiq.

During the Complete Occultation of the twelfth Imam the gquestion was raised
about the delegation of the Imam's judicial authority to an ITmamite jurist to assume
the position of wali al-gada” (administrator of justice} because in practice he was not
only the rdwf of the Imam’s teachings, but also a functional imam, performing all
the duties that the real lmam was to undertake, However, it was important for
jurists to establish that the “permission™ of the Imam was available for them to
assume lawfully those functions of the Imam that carried politico-theological impli-
cations. To this end. the principle of ftthad (independent reasoning) was evolved to
give broader interpretation to the piece of documentation thitt wis used in the first
place as evidence for al-hdakin's positon. At the same time, the qualifcations of a
person who could assume the wifidva were worked out in great detal. specifving the
sort of training and strength of character required in wall al-gada’.

The result of this intellectual exercise was 10 provide badly needed regulations
governing the position of a judge and the method of his executing judgment on the
basis of the sources of the SharT'a as adequately determined during the postoccult-
ation period. Moreover, the juridical prescriptions that were formulated as a result
of this intellectual exercise allowed the ShiT scholarly elite to lay down the firm
foundation of their authority as the khaltfar al-fmdm under the rationally and
revelationally established duty of “enjoining the good and forbidding the evil” on
which depended the entire administration of justice in Islamic society. “Enjoining
the good and forbidding the evil” became the theologico-legal justification for the
jurist o assume the wildvar al-gada’ and for this juridical authority to become a
legal basis for the legitimation of the all-comprehensive authority of the jurist that
Wis EMEerging as an inner necessity to protect the micrests of the Shi'a community
during the prolonged occultation.

Furthermore, the wildyar al-gada and the authentication of the documentary
evidence admitted to establish the comprehensive authority of the jurist both justi-
fied and validated the intellectual process by means of which scholars devised
terminclogical and exegetical methods to settle the issue of the power that accrucd
to the “general” deputy of the Imam. The ability of the jurist to employ this
methodology was contingent upon his rigorous training in the religious sciences; but
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his ability 1o exerese authority and o make binding judicial decisions in the commu-
mity required him 1o be in possession of the Imamlike qualities. The combination of
"sound knowledge™ and “sound charaeter,™ in addition to the fundamental “sound
Behed,” allowed him to become part of the “apostolic” authority of the Imam and
wield power in tus name.

The commg together of all the qualibeations of Imamite leadership, in other
words, pave the punst the necessary “permission” to undertake the wildvar al-qadd’,
cven when he lacked the expliont designation of the Imam's "special® deputy for
that purpose. Maore importantly, the wildvar al-gadi” was the most relevant form of
weldva o the realm ol the relipiously ordaimed positions that carmed definitive
ramifications for the future growth of the politico-religious authority of the jurist

Algadda’, admmstration of justice, which was headed by the jurists, became
one of the most important sttutions in preserving the popular sense of common
justice and, as such. at times when the centril power of the Muslim rulers had
disintegrated, the prestige of al-gadi or al-hakim became immeasurable, It became
the anly admenistrative institution committed 1o preserve the Shan'a as the embodi-
ment o divime justice. Tt s for this reason that al-gada’ should be regarded as the
most fundamental aspect of the growing polinical power of the jurists, who (as the
lawful administrators of al-gada’) were regarded as the protectors of the people
against the license or tyranny of those i power, The persistent Qurtinie challenge
af creating o just society, then. could be undertaken by these fukkim.

This challenge marked the transformation o weldyat algada”, with all its
theologico-pohtical imphications. It also forced the junsts 1o undertake the role of
functional Imam. heyvond thewr traditional role of the interpreters of Islamic revela-
tion as the general deputy (na'th af-"@mm ) of the Hidden Imam. The new role was
carefully worked oot in all s detanls i the form ot wildver ol -Jegih, which awaited
its actualization at the proper time i history. In other words, al-hakim waited 1o
assume the full responsilelities of af-rmrdm aldelil (with whom his role became
cyuated ) as those in power in the Islamic empire persistently failed to realize divine
justice on carth. This also helped o introduce the time when the idealized,
Imamlike leadership of the jurist began to be seen as the only legitimate authority
thit can assume ef-nivihed af-"dooma (the general deputyship) to further the welfare
of the Imamite community,
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The Comprehensive wilaya of the Jurists

In my study of the Imamite theory of political authority | have discussed the
concept of wildva and its ramifications Lor the Imamite classification of " just™ {"adil)
and “unjust™ (jd'ir) authority. The exercise of legal and moral authority [saltana)
through the demand of obedience without proper designation by God in the form of
wilaya (the faculty of that authority), which enables a person Lo assume authority in
the Muslim wrima, was, according to the Imamite theology, an act of injustice
because it was tantamount to encroaching upon the right of an individual in whom
al-wildvat al-ilahiyya (the divine sovereignty) had been invested by God. Accord-
ingly, the question of wildve, more particularly al-wildvar al-"anvma (the all-
comprehensive authority), m the case of Imamite jurists who were required to
assume the exercise of authority affecting the religious-socio-political structure of
the Imamite community. was of great consequence for the Imamite theory of politi-
cal authority.

The fundamental difference between the wildya of the Imams and that of the
jurists was that, theoretically, there was an explicit designation (nass) for cach of
the Imams to undertake the wildya. The wilaya of the jurist, however, depended on
the recognition of the Shia. According to the tradition of "Umar b. Hanzala, the
Shi'a were responsible for seeking out the most qualified jurist to assume wildyar at-
hulom. As such, the wilava of the Imams did not depend on the acknowledgment of
the people, although assuming the office of the imama, which was the manifest
consequence of the wildva, depended on the formal homage {(bay'a) ol the people.
On the other hand, the wilaya of the jurist clearly depended on the acknowledg-
ment by the Shita of the traits specified by the lmams as qualifying a particular
Imamite scholar to assume the wildva invested in him through a general designation
of the Imam.

In addition to this fundamental difference in the wildya of the Imams and that
of the jurists, there were two important theological implications of the wildyea of the
Imams. which were at the root of the discussion about the extent of the wildya of
the jurists and its theological ramifications. First, acknowledpment of the Imams'
wildya was necessary in order to follow them in all matters affecting spiritual as well
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material e Secondly, acknowledgment ol their wildva involved recognition of
their rights and belictin their Imamate and, as o consequence of this recognition, it
muant abedience to their commuands and interdictiions, Both these theological impli-
cations af the wildva, with obvious ramifications in the political leadership of the
Imams, were determimmant in delimng the comprehensive authority of the jurists, I
st thas wrlava of the jurists, which developed out ol historical vicissitudes anid wais
hised on the theological underpmmngs of the Imamite theory of polinical leader-
ship. that | now turn

The Kinds of wilayvar Mentioned in the Juridical Works

The term wilgve ocears i Imamite junsprudence in various contexts and in cach
pneat menns cither "aathority toact ay v puardimn™ or “wuthority o admimster or
supervise o delegated sk Thus, o the seetion Kb al-nikal of the work Kansz
el Sorfan, b-Siward (d, RIG/0422) Dists Tour kinds of wildva tn which o weaff i piven
authority beact as o guardian or o adnmimister a task:

Ioowdlavat al-guraba, This type of wildve, authority o act as o guardin, is
based on relationship. This authority is given toa Lather and a paternal grandfather,
excluding other relatives. A father and o grandfather, in Imamite jurisprudence,
have the authority to exercise wildva over minors and over the insane who continue
to be so even after having attained the age of puberty. There is a difference of
apinien, however, in regard to the exeraise of suthority over an adult virgin, The
mast probable opimaon, according to Siwur, is that it s void, for there are traditions
o this etteet reported on the authonty of the Imams al-Bagir and al-Sidig, This
type of wifdva s arbatrary and ghdriyya (coercive); a person over whom wildyvat al-
garabi is exercised (al-mudawalla alayii) his no cholce but to accept the guardion-
shipoof the tather or grandfather,

2o wildvat al-hakim. This lorm of wildya i authority o supervise all that isin
the interest of a person (al-miawalld ‘alavhi) when that person is unable 1o exercise
reasoning, because of intellectual immaturity or imperfect reasoning, and when that
person does not already have a walt, or when that person’s senses and opinions
remain corrupl even after the attmnment of one’s majonty. The bdkim—Ihat is, the
regular administrator of justice—is given the authority to exercise this wildya.

3 wilayar al-mulk. This wildve acerues o 4 master who owns slaves, This
wilaya is regarded as the most discretionary authority because it is exercised over
slaves. both male and female, whether they have attwned the age of maturity or
not. and whether they are in possession of intellectual maturity or-are mentally
defective.

3. wifayar al-ustaba. According to al-Siwuri, this wildava, on the basis of being
agnates. 15 gratuntously added by the Sunnites and is not valid among Tmamites.!

Siwuri’s book deals with juristic decisions deduced from the Quran only.
Consequently, in his discussion on the forms of wildya he does not take up the
impoartant question of the authority delegated (o hdkim al-shar’ in certain types of
wildva. 1t is plausible that the discussion of forms of wildya in the performance of
certain religiously prescribed (shar'f) obligations derives from the iiihid of a jurist
hased on the extrapolation of the relevant sunma, not of the Qur'an. Accordingly,
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from the carly period of both Imamite and non-Imamite jurisprudence, forms of
wildva in those matters affecting public interest and protection of the rights ol
individuals incapable of protecting themselves was an important part of applied
jurisprudence.

Thus, Tost takes up the question of a will or a testament (wasivya) and the
person who can delegate authority to act as his legatee (wildyar al-wasr). The case
Tisi takes up in this particular section dealing with dbh af-awsivd” (section on
legatees) is the one in which the testament has already been made to a legatee who
is about to die. The question is: Can he delegate another person, making him fris
legatee. 1o carry out the terms of the will in which he had the wildya? Tasi says that
it is permissible for him to delegate his authority to another person for that purpose.
However, other Imamite jurists, adds Tusi, are of the opinion that a legatee delegat-
ing his authority to another legatee must necessarily delegate it to someone who can
exercise discretionary control in such matters, Thus, when he dies it 1s the adminis-
trator of the affairs of the Muslims who, by virtue of his being invested with
diseretionary authority, should take upon himsell to carry out the obhgations speci-
ficd in the testament in question. In the absence of such un authority, as in the case
when the Imam is in cecultation, it is the Imamite jurists who should administer the
will insolar as it is possible. And if they cannot do so, then there is no blame on
them.? Tisi’s delegation of the wildya in the matter of the testament to the Imamite
jurist recognizes the jurist's capacity as the tangible administrator of the affairs of
the community in the absence of the Imam, !

In Tadhkira, "Allima enumerates a number of wildydr in the section Kirdf af-
nikah and mentions possession of legal and moral power (saltana) as one ol the
factors that establish the wil@ve of a person to undertake certain functions requiring
the presence of a guardian, such as giving a girl in marriage. That person, according
to “Alldma, is al-imdm al-"ddil, who can excroise the wildva himself or can delegate
it to one he judges suitable, This includes the dependable jurist who has all the
necessary qualifications of being emulated {al-igeidd’) and of assuming wildvar al-
hukm (authorty to administer justice). However, adds "Allima, this wiliva does
not include general authonty (wildya "wmma), nor does he have wildyva over minors,
ar over those. whether male or female, who have attained the age of matarity, His
wildya in this particular function is established specifically with regard to the matter
of a property left without any supervision. This is established by consensus (yma’},
which allows him to become the guardian (walf) in marnage, because it pertains to
the general welfare of the people.

After discussing wilava through the possession ol legal and moral power in
matters affecting public welfare, "Allima elaborates on his equating of the sultdn
with the Imam or hakim al-shar” (the specifically legal authority) to whom the Imam
has delegated his authority, The wildya in marriage, according to "Allama, is not
automatically delegated to the governor of a city, because wiliyva in lmamite juris-
prudence can be established only through the permission of the Imam or his deputy.
This is a crucial difference between Imamite and non-Tmamite jurisprudence, Ac-
cording to the Sunnites, who have depended upon a hadith report related by Ah-
mad b. Hanbal, the governor of a region has the implicd authority to perform the
marriage of a person, But in another hadith Ahmad b, Hanbal has contradicted this
tradition, saying that this wildya is vested in the gadi, not in the governor of a
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region, Inoany case. neither the governor nor the gddi, according to Imamite
jurisprudence, can exercse any wifdva without proper deputization from al-ipdm
o=l

“Adldmu’s rulinge can be taken o mean that the speafic legal suthonity of af-
fedkion possesses the necessary deputization from the Imam, on the one hand, and
that such deputization empowers the jurst to wiceld legal and moral suthority o
enforce fis judicis] decision in the interest of Islamic socicty, on the other, More-
cver. from Allnma’s recopnition of the wildya through the possession of legal and
moral wathority s clear that the well-gqualified Tmamite jurist in his capacity as a
sftan (im the absence of rthe sefrdn— e, the bmam) has the wefdya oo pet as the
guardian of & woman in the absence of any reguliar guardian, beciuse, concludes
“Adtam, accordmg to the Prophetc tradition, “the saftde is the goardian of the ope
who dovs not have o puardin, becaose he reeeives tuxes (inhis capacity as the
ultimate receiver of revenue ).

Borh Tusi and “Allama’s discussion of the wildaya, although in different contexts
(namely. wasivva and mkah, respectively), converge on 4 sensitive political issue
affecung the exercise of authority in an administrative capacity, There is consensus
in Tmamite jursprudence in all penods that the wildve as exercised publicly needs
proper deputization from al-sultan al-"add. This fact explains why the wildyva that
has cansed Tmamre unists toodilfer most often with each other i junsprudence s
the one that involves public recogmtion of authority, whether in the capacity of
admimistrstor of justice or of wagfl (pous endowments), or any other function
reguiring the exercise of discretionary control. In other words, wildva in the mean.
ing of possession of legal and moral authority (saltuna) effected through deputiza-
tione of 4 gualified mdividual (not contractually, as happens in the case of o wali
appointed to carry out the terms of the wasivya). is at the center of discussion in
lmamite juridical writings.

It is in this context that wiliyed al-qadid’ was discussed in the writings on
junsprudence. as demonstrated in the previous chapter. Whercas in the clissica
perind of Imamite jurisprudence the wilaya of the jurists became well established in
areas attecting the general wellare of the Imamite community, including its socio-
religions as well as political structure, the guestion of the wilava extended to en-
turce ohedicnee was certwinly prompted by later historical developments, such as
the creation of the Imamite dynasties of the Safavids, the Qajars, and the Pahlavis,
It was during this period of Tmamite history that the classical wildyar al-qada’ was
interpreted 1o include wildvar al-nizam (authority 1o manage public order) and
wildyar al-sivésa {authority to administer the government and hold political office in
the very widest sense. meluding the use of force internally and relations with other
regimes externally ) on behalf of al-suftan al-ddil.

As panted out in the chapter 4. there were indications from the carly period of
Imamite jurisprudence that the specific wifdve of the jurists could be interpreted 1o
include al-wilivat af"a@mma (all-comprehensive authonty), especially when the dep-
utyship of the Irmam was of a general category and dependent on personal qualifica-
tins of an individual rather than specific appointment. The absence of a specifically
designated deputy dunng the Complete Oceultation, instead of obstructing the
develapment of the leadership of the junist, actually reinforced the potential in the
admimistration of jurdicel (wifavar al-fukm) 10 become all-comprehensive.,

Freatment of the guestion of the various forms of authonity of a jurist, in
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Imamite junsprudence from the early days of the occultation, corroborates my
observation that the absence of a specifically appointed deputy, on the one hand,
made it necessary to take up the question of the gqualifications of a jurist who could
assume the wildya of the Tmam; and on the other hand, it brought out the need to
determine the extent of that authority. Determination of the extent of wildya in the
general deputyship, where ats forms were deduced through the interpretation of
particular texts of the hadith, was of the highest importance. In the case of “special
deputyship” it was regarded as obvious that the designated person had the wildvae of
the Imam in everything that the Imam performed when he was present. This
position was construed from all the rulings regarding functions that are to be
performed by the Imam or his speaally designated deputy, including offensive
Jilidd. The problem of al-wildvar al-'dmma of a generally appointed jurist, as we
shall see, was a complex one with theologico-political ramifications, because it was
directly derived from the comprehensive authority of the Lmam. Some theological
implications relevant to the Imamate were discussed in my treatment of the fifudd,
AL this juncture I need to take up the question of the Friday safar (praver) and the
theologico-political implications of this duty in order o demonstrate the way that
jurists, at different times in the history of Imamite jurisprudence. have ruled it
obligatory or not, depending on their understanding of al-wildyart el-"drrma.

The Friday Prayer (saldt al-jum’a) and its Prerequisites

I mentioned the Froday safart briefly in chapter 3 in relerence w the mvocation of
the fourth Imam, "All b, al-Husayn (d, 94712—13), on the occasion of the Friday
service, the convemng of which s regarded as being the pohtcal right of the lmam
in his capacity as the temporal ruler.® Yawm al-junra or simply al-jum'a s the
weekly “day of assembly” to fulfil the religious obligation of sald (prescribed
worship), which takes the place of the daily midday (zeder) worship, in accordance
with the injunction about it in the Qur'an, which says: "When you are called to pray
on the day of assembly (al-fum’a), hasten o the praise ol God and leave your
business” (62:9). Afl-jun’a is technically used to designate the particular worship on
Friday, which is preceded by two sections of the sermon (&fiueba), That the fum’o
ceremaony carried political connotation and is closcly related to the constitutional
authority of the Imam as the head of the Muslim Sommunity becomes clear when
one examines Imamite jurisprudence on the guestion of the validity of wl-junt’a
during the occultation of the twelfth Imam.

Imamite jurisis have dealt with af-fien’a both in jurisprudence and in their cxe-
gesis of the Qur'an, 62:9. The fum’a has been classificd under the category of obliga-
tory worship, binding on every male, adult, free, Muoshim resident inoa given locality,
But the convening of the jum’ais dependent on the four following stipulations:

L. Al-tmdm al-"adil, or, as Tasi puts it, “al-sueltdn al-"ddil, or someone desig-
nated by him as his special deputy (al-nd'ib al-khass)” must convene and perform
the jum'a.

2. There must also be present. according to Tasi, seven belicvers where the
service i3 held. The seven could mclude the Imam himself, his gddi (judge ap-
pointed by him}, a prosecutor. a defending counsel, two witnesses, and the one who
executes legal punishments (hudid) in the presence of the lmam.
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3. There must be o/ distance of at least two fursakhs (roughly six miles) be-
e any two places where the sérvice is held.

i The sermion must be delivered betore the performance of the prescribed
wiorship,”

Some Tntmite seholurs mention $ixoand others up o seven preconditions for
the convemmg of the feeda. However, the viciation in the number of stipulations is
muore o case of further ¢haboraton of the above Tour conditions than of new stipuly-
tony reparding the wefdt. Thus, some jueists have ineluded the categories of Mus-
hms onwhom the pesra s mcumbent as an additional stipulation, or the obligation
of the performance of the fum’a in congregation as a separate stipulation, "Tosi and
oithers bave regarded this Batter stipulation as intrinsic 10 the primary signification of
Hie yawser ad-freem a | “the day ol assembly™)*

The most important precondition for this study is the first of the four stipula-
fioms given above, 10 was the proregusste of the presence of afsmam ol adil or s
deputy that was dhreetly relevant 1o the exeroise of the wildya with poliucal eonnota-
tion. Furthermore, i0was precisely tas politeal romibication of the geece that led 1o
ditfercnt rulings regarding the legality of worship dunng the occultation of the
Tarm.

Betore emburk on the omamate (e, the Jeadership of congre gationu] prayer,
which I epell with a lowercase ¢, m contradistinetion with Imamiite, the leadership
of the Ummie. as established in Twelver Shit doctrine) of the jum’a, it is well 1o
compare the g with other daly canonical waorship, especilly the congregational
aspect of the Friday ritual. Whereas the performance of all other daly prayvers in
congregation Gamaa) s “recommended” and even Ypreferred,” the jum’a must of
necessity he performed in congregation. thn Bahoya relates a tradition reported on
the authority of the Tmam al-Hagir, who sid: “Gaod has ordaimed thirty-five saldas
Friom one Friday to another, amaong which ane has been required 1o be performed in
congregation—namely, the prra. ™ This requirement evidently increases the impaor-
tance of the Friday service, which should be performed only in the central mosgque
of & town or, as noted in the third stipulation above, im mosques that are more than
three miles apart i a city, " Furthermore. uttendance in the jum‘aas opposed to the
daly worship. 15 a duty incumbent on every Muslim except for four classes of
persons: slaves, womien. minors, and the sick." The requirement regarding & mini-
mum number in attendance in the jum'a (according 1o the Imamites, cither five or
seven palsoandicates the importance attached toars public form, whereas the congre-
gation in daily worship, which could be performed inall mosgues, regardless of the
distance between them. requires only twoe persans to make up the congregation: an
imam (1.¢., any qualified person who cam lead the congregation in prayer [§spell the
word with a lowercase if) and a ma’mim (who follows the imam ).

The abligation with respect to the congregation, in addition to the compulsory
participation of those legally gualibed to attend the service, in the central mosgue
of 4 town, necessarily raises the issue of the imamate of such a congregation.
Considering the religious-political background of early Islam, from its very incep-
non the imamate of the jum'a assumed great significance in jurisprudence, more
particularly in the Imamite legal system, where the leadership of the jum’a was
closely bound to the doctrine of the Imamate. 1n this doctrine the Friday prayer was
assocated with the Imam’s function as the politico-religious head of the govern-
ment. Accordingly, the service stood as an important symbol touching on other
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duties of the Imam, which could be delegated to i qualificd member of the commu-
nity during the occultation, Significantly, if the fuesi'a could be established as an act
with all the essential elements (including the Arst stipulation. above) to render it
legally valid, then a number of the Imam's other executive functions, which the
accultation had postponed pending his return, could also become effective under
the deputyship of the jurists,

Underlying the question of the validity of the jum’a was, in fact, the legitima-
tion of the jurist's prerogative to assume the leadership of the community in all 1ts
aspects. In other words, if the first precondition could be shown to be fulfilled, the
jurt'a could resolve the legality of assuming the all-comprehensive authority of the
Imam during the occultation. That the fulfillment of the first stipulation was of
fundamental nature for the validity of the jus'a will become obvious in the detaited
treatment of the subject, which covers the endeavors of jurists to legitimize ther
deputyship as being the extension of the “apostolic” authority of the Hidden Imam.

The imamate of Congregational Worship

The subject of the general leadership of congregational worship has received =till
more attention in Imamite jurisprudence. Why? Because the imam who leads the
faithful in praver has been regarded as representing the Imam in his function as a
religious leader, Accordingly, even for the short period of the duration of the
prayer, the person leading the congregation is the Imam, the exemplary leader,
whose actions must be followed caretully by evervone who joins the congregation
and thercby accepts his leadership. 1t is for this reason that Tmamite jurisprudence
insists that besides being able to recite the Qur'an correctly, and possessing the
knowledge of at least the section of the Sharia that deals with rulings on saldr, the
imdm al-jomd’a should be “adil—thart 15, “a man from whom a thing oceasioning
doubt, or suspicion. or evil opinion has not appeared. ™

I discussed the concept of “addfa (which may be rendered “"moral probity™ or
“righteousness”) in the previous chapter when | enumerated the qualifications of an
lmamite jurist who can undertake wildyar al-gadd. Here it sufhces (o reiterate
briefiy that "add@la in the juridical texts is deseribed as the aptitude that characterizes
a person with justice and uprightness. It is a natural disposition of a person toward
performing what is declared as obligatory and avoiding what is prohibited in the
Sharta. In other words, imam “adil is a person who is known for his habitual and
evident conformity with the requirements of both moral and religious law.

The "addla of the imam is so important that if 2 person performing the imamate
of the congregation is known to commit grave sins, then o [ollow him in solar
renders the worship invalid (bdacil) because it lucks an element essential Tor its
lepality. If a person commits grave sins, then in order 1o be reinstated as the leader
of the congregational worship, in addition to possessing all other qualifications
necessary for performing this function, he must repent for having fallen shorl of the
requirements of moral goodness and the religious laws, and the members of the
congregation should then assume that he still possesses the trait of being “dedil. !

The question of “addla in a person who becomes the leader of worship assumes
great importance in all obligatory forms of worship, because leadership in safar is
regarded as part of al-wildyvar al-shar'iyya (the authority to assume functions based
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on revelation ). And because the junta 1s the only prayer that must be performed in
congregation. the imdm al-jum’a s accordingly required to be a man of singulur
prety, rectitude, and virtoe o oceupy the pliace of the Bmam in his absence,

The pohitco-relgious nature of the imamate of the fum'a s further enhanced
by the clivuse requiring that the fyen’a be preceded by the sermon, Kherba, In fact,
the Kfietha is an intepedl parn of the Friday seeviee, without which the fue’a would
not even be valid, The juena, which Ras aosafas of two vak’as (eveles), tkes the plige
ol the danly madday (2ede), worshup, which has four rak’as. The reduction Trom lour
o two rek’as on Frday, as implied in the explanation offered by 'Tisi, is due 1o the
tmportance of giving time o the Ktha, Indeed, in the absence of the kfuitba, 'Tasi
rules, regubar middiy worship should be offered instead of the soldr af-fum a9

In cxplaming the reason for institating two rak'as for the jum'a, Thn Bibiya
relates several ctors recounted by Fadl be al-Shadhan, a close associate of the
cighth Imam, " Al al-Rida. The latter said:

Firat, om Friday people come Trom distant places to attem] The senace. As o
result Ciodd Dikes o bghten thelr burden Dy reducing the worship to the twe
ek s Secomdly, the Tmam detais the peaple bnooeder 16 make them listen Lo
the sermon. While the sermaon s being delivered the people spend their time
warhing 10 perform worship. Anvone whoowarts Tor the sefdr has the status of the
ome whoos actually pesformang 00 Thay ths wanting completes the sadir of the
twir ek as Thard, sedar performed with the Imam s more complete and perfect
hecause of his knowlcdge . excellence of character, religious comprehension, and
moral prohity {Cedile )

Ibn Bahoya then concludes the report by wdding his own comments and says
that the true reason why the peeca has two rgkias 15 not merely because of the
khetha, rather, 1t is the presence of the Fmam, to whom the fathful have come 10
fisten and who takes the opportunity to guide them to the right path and encourage
therm to worship God and be mindful of the divine commands and interdictions.
“Friday,” says Ibn Babdya; “is the day of festival (Cid), und like the prayer of the
uther two testivals [which have two rak'as| the jus’a also has two rak'as, """

The distinction between the imam who can lead the daily worship and the
tmarn af-pm’a 1s imphicutly drawn ina report cited by Tasi in support of his ruling on
the number of perseans reguired for a valid jem’a, who must also be present when
the khutba is delivered. A person asked one of the two Imams, al-Bagir or al-Sadig
fsome reports sayv one, some the other), whether the residents of a town could
perform the fum'a in congregation, The tmam rephicd: “Yes, [they can. However, |
they can pray four rakas (of midday worship) [in congregation| if there is [no imam|
who can deliver the fhatha, "1 The lmam's response suggests that although there
can he an imam who can lead the repular daily worship, the performance of the
farra reguires an imam who can also pronounce the khurfi, because the khtba 1
anc ol the foor stipulations on which depends the validity of the service. !’

The inclusion of the khwba among the essential stipulations for its vahidity
paurits 1o the public importance of the service, which provided the ruling sovereign a
plattorm to assert bis autharity. In a distinet way., the khwtba legitimized the author-
ity of the person whose name was invoked 1o the sermon. and it set forth matters
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pertaining 1o the general direction adopted by the ruling authority. Because of this
latter implication, the sermon was treated as an important statement of lovalty to
the authority in power, who also reserved the right to appoint his deputy for that
purpose. '

From the early days of Islam, both the imamate and khurba of the Friday
worship became a manifestation of the religious-political authority of the ruling
sovereign, who himself led the service or appointed his deputy to perform this duty
As a consequence, the imamate of the jum'a was regarded as part of the constitu-
tional prerogative of the sovereign, who sometimes delegated 1t to an official ap
pointed to perform this duty on his behalf. It was possibly lor this reasen that the
validity of the jum’a was held to depend on the khurba, which performed a crueial
function of indicating the presence of the legitimate authority or his representative
designated by him for that purpose. The fact that throughout Islamic history differ-
ent ruling sovereigns reserved the right of appointing the imam al-jumta in their
respective capitals points to the major difference between this imam and the imam
tor the daily worship. This latter personage does not need any clear designation Lo
perform his duty. Accordingly, it is plausible that it was the official designation by
the Imam, not the Khurba, that distinguished the imamate of the Friday service,
whereas the importance of the Whutba in some reports refers to its overall implica-
tions for the politico-theological recognition of the Imam. There are some reports
that corroborate the fact that a person was appointed to deliver the khuba because
he enjoyed the Imam's confidence to engage in performing this sensitive religious-
political function. Acknowledgment of the ruling authority was more important in
the ultimate validity of the juma, in which the Ahurba became the public form of
that acknowledgment, It was for this reason that both the presence of the Imam and
inclusion of the khutba were ruled as prerequisites without which the legality of the
Jurmt'a was vitiated and therefore null. However, it was the Imam whose presence
was of fundamental nature in the validity of the Friday worship, ™

Performance of the Friday Worship under tagiyya

Imamite jurists make frequent reference to the situation during the period ol
faqivya (precautionary dissimulation) when the Shita are encouraped 1o assemble
for the jum s and perform the service with the two sections of the &hiurba “if there is
no danger to their lives,™ T0sT says:

There can be no jusi’a without a khetba, There s no ohjection if believers come
together during the period of wmegdvyvi and pray [the feen'e ] with two [sections of|
fharba, provided there is nd detriment for them. But if they cannot pronounce
the fhurba, then it is permissible for them o pray in congregation: but they
should offer four rek’as [of the midday worship, instead of the fm'a )"

The period of tagiyya refers to both the period when the Imams were alive and
the period of occultation, during each of which the Shi'ites were required to employ
tagiyya in order to protect themselves against Sunni majornities and Sunni govern-
ments, [t was most probably through the application of this principle that Imamites
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refrnined from pubbcly pertorming those regquirements of religion that would cause
mispundesstanding and enmity, and remuned cager 1o identily themselves socially
with the Mushm community at lurpe

There are reports that show, on the one hand, that the ITmams aveided conven-
g the penras @t least publicly, for therr adherents out of fear of arousing the
ammuosity of the caliphal suthontes: and, on the other hand, that they seem o have
cncouraged their ollowers 1o perform the perda with the Muslim community
large. under tagrvva, Tust cites o fadith report in which Zurdira, a close associate of
i al-Sidig, recounts o mecting with the Imam when the latter began to urge
Zurira and others to pertorm the feen’a. Zurara says that upon hearing the Imam
they thought that he mtended them to Tollow s ead g she Friday service, Thus he
sioed 1o the B, Do vou wishoto lead the funta an which we all wall attend ™ The
Tam peplicd: “Noo | want to see you all [tike care 1w perform the fuetal. ™ 1t is
not cxplicat in the report whether the Trmam was urging his diseiples o perform the
fierns’n o wath ather Mushimsadthough it s evident that they were not performing the
pemr i atherwise he would not have wrged them o do soo Howeyer, it s plausible
thatthe wrgmg of the Tmam mmphed that they shoald do so under tagivia,

sirmnilarly . i s nor clear whether or not the bmams themselves performed the
prevnt i sepirately wath therr adherents, But nomerows traditions about the manner of
performing sabar and the vanous invocations recommended for recitation dunng,
this warship m the Imamite sources 2 might support the view that these traditions
g back to the penod when Imam "AlT was invested with political authonty and
when. as the head of the government, he led the people in prayer and appointed
ofhcals with weddva o convene and lead the jum o,

The practice of other Tmams whio wore not invested with political nuthority is
dificult v assess: On the one hand, we have the invocation of the fourth Imam, "Alj
hoal-Husavn. and other utterances of Imims in which they considered the conven-
g of the jam'a the political right of the loimes, and which mdicate that they did not
participate in the geeta led by the appointees of the caliphs, On the other hand, we
have scconnts indicating that the Imams may have joined their Shita and partici-
pated i the pamta under sagivva o avoid any direct controntation with the caliphal
authorities, who were always suspicious of the political ambitions of Shi‘ite leaders,
It was also under tagivya, it appears, that the Tmams, in their reference to the
imamate of fum’a, employed gencral terms without referring to their own Imamate,
to indicate the person who could convene and lead the worship, But when the
Yualities of any particular imam were enumerated. it was evident that these guali-
tics reflect the speoal mdividual who alone could undertake the imamate of the
JH .=

Morcover, the position of the imém al-jum’a was clearly seen as pant of af-
wilayar al-shar'tyya (the authority to sssume functions based on reveliation), which
required explicit designation by af-tram al-adil. The jurm’a, thus, became the most
inportant symbol of al-wilivar al-shar'ivve in Twelver Shinism, especially in the
absence of any other politically symbolic religious regquirement, such as jihid,
during the occultation. The performance of the jwn’a in Twelver Shi'ism, conse-
quently, necessitated acknowledgment of the Imam's deputy for convening and
validating the Friday service. In addition, it meant recognition of an authority that
could excrane the wilava of the Imam in all its aspects related to the life of Mushims,
It was the acknowledgment of al-wiliyat al- @mma with its constitutional ramifica-

P
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tioms in i jurist that made it problematic to regard the jum'a as an obligation in the
absence of the Imam or his special deputy.

Friday Worship during the Occultation of the Twelfth Imam

During the ocoultation, one of the main considerations in the juridical rulings
regarding the frum’a has been the nature of the wifdva of the Imam’s general deputy,
who, as we have scen, was invested with the wildvar af-hukm (the authority o
administer justice). Apparently, more than af-fudom it was the fuma that mani-
fested the authority of the deputy, at least politically. The deputy. who could
exercise wild@ya in convoking or leading the Friday service, or in designating some-
one else to undertake that function. as the spltdns did, could also assume the
F{]Siﬁ(‘.l]‘i of sultdn al-zaman (the ruling authomty of the age), as discussed in chapter
3,

It was this overall implication of the politico-religious position of al-wildyat al-
‘dmma, and its sensitive relationship with the wildyva of the Imams themse|lves, that
gave rise to differences of opinion among the Imamites about the incumbency of the
jum’a during the occultation. The central issue in various legal opinions studied for
this chapter makes it clear that the performance of the jum'a was seen by a majority
of Imamite jurists as the right of the Imam; and in the ITmamite theory of political
authority, this right could not be delegated either to the ruler professing the
Imamite faith, or to the jurist in whom widayar al-hukm was invested = Indeed, o
number of Imamite scholars viewed the leadership of the jum'a as an explicit
extension of the Imam’s “apostolic” authority to his gencral deputy, The consc-
guences of this extension were clearly perceived in the danger of regarding an
Imamite jurist as being the paradigmatic precedent for a deductively inferred ruling
that would justify the wielding of the Imam’s all-comprehensive authority by a
qualificd member of the Imamite scholarly elite. The wildava 1o convene and lead
the jum’a provided the legal procedure through which the extension of the “upos-
tolic™ authority for 4 jurist could be validated in jurisprodence, The political implica-
tions of declaring the juri'a legally valid under the leadership of a gualified jurist
during the occultation included the issue of extending the Imam’s "aspostolic” au-
thority to the jurist.

The Friday Worship as “Personally” or “Optionally” Obligatory
during the Occultation

As seen above, one ol the fundamental stipulations for convening the jum’a s the
cxistence of the temporal-religious authority, al-imam al-"ddil, or someone desig-
nated by him as his special deputy for thal purpose. It is important to keep in mind
that in the Imamite conception of religious obligations (altakalif al-shar'iyya).
acknowledgment of the Imam is nol only regarded as necessary 1o validate one'y
faith; it is also required in order to validate the area of religious obligation that
relates to the temporal authority of the Imam. The performance of the jum'a, as
pointed out, entails the manifestation of the Imam's temporal-religious authorty as
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the Just Ruler of the Muslim community and the designation of the deputy to carry
ot this duty is among the Tmam’s constitutional rights. Conseguently, in his or his
deputy’s absence, the jupra, according w the mujority of the Imumite doctors,
cannot become personally or individoally binding; or, sccording to some others,
even legally valid (eesferg’ ) The repson for s legal invalidity in the opinion of
these scholars i that they have construed the position of fmdm al-fum’a as being
simifar to that of o pudge(gadiy. who must be appoimted and ordered by the Tmam to
exiroise wifavad il-gudia

This faetor is also considered o be g decisive difference between the imam for
dinly worship and the tedm al-penta the former does not need (o be appointed,
whereas the latter must be designated by the Tmam, To this effect Tosi suys:

Chne o the prerequisites Toe convenmg the per'a s the liname or the one whom
the Imam hos ordered 1o pertorm [this doty], such as o judge, or o governor
Camrie), o some such persomsee s and D convened without s appomiing that
peeson. then it s rendered mvalicd

In another place Tosi mentions o ruling, 0 a hedith of the Imams al-Bagir and
al Siadigp. regarding the permission given to the residents of o town o hold the jun'a
service, provided there was an imam who could pronounce the khutha; otherwise
the regulur midday worship of four rak’as should be conducted ® This second
ruling. savs Tasi, implies a sort of permssion of the Tmam, which can be general-
gt and mterpreted as the Imam's appointing a leader who can pronounce the
Al 1o pray with the residents of o town. Furthermore, there is consensus among
Imuirmite gurists to the effect that the precondition for the jum'a is the presence
{heediir, @ term that implies possession of legal and moral autherty—ie., saftana) of
cither the Tmam or his deputy who can execute his command. From the time of the
Prophet on, contends Tisi, no one except the caliphs, the governors, and those whao
were in charge of public worship, had convened the jum'a. Hence, there is concur-
rence, for all peniods, from the early days of Istem, that the justa could be per-
tormed only by the one designated by the Imam to do so Accordingly, during the
oceultation of the Imam and the absence of his special representative, Tosi's opin-
won exphoitly establishes the pum’a as not being a personally and imdividually obliga-
tory duty. Nevertheless, it also implies that the jume s optionally obligatory (mean-
g a choice hetween two or more obligations), a position close to saying that the
permission of the Imam was available 10 perform cither the jum'a or the midday
worship, eontingent upon the fulfiliment of the prerequisites, as Tisi states in
Nehava

There s no harm for beliovers during the fugivpa 1o assemble, and pray [the
fimya| with two sections of the khurha, provided there is po detriment for them,
il they cannit pronounce the khnrha, then they should offer the midday worship,
Fovur sk an. i comgregation =

In the same source Tasi speaifies the person who can undertake to perform this
duty in the absence of the special deputy of the Imam. and who, it would appear,
has the permission of the Tmam to do s
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It is permissible for the jurists (fugehd') of the Imimiyya [hi. el al-hagy.
“belonging to the ruth”] to assemble with the people and lead them an all
prayers, including the jum’a, and the two festvals, and to deliver the two see-
tions of the khurba, and pray with them the sald al-kuecaf [eclipsc], as long s
they [the jurists] do not fear any harm by doing so. If they are afraid that some
harm may befall them, then it is net permissible for them 1o expose themselves
to such a thing in any circumstances,

In Mugni'a, Mufid makes this permission available 1o “a reliable imam, who
should possess the qualities described in the section dealing with the jama’a (congre-
gational prayver), and who can deliver for the people the two sections of the
b, 2

The judicial decisions of both Tisi and Mufid indicate that, so long as the
occultation lasts, it is not obligatory to assemble the people on Frday spectheally
for the performance of the jron‘a. If the appropriate imam is available to deliver the
sermon, then there is permission both in convening and assembling for the Friday
scrvice after its having been announced, However, the permussion in the legal
decistons need not be construed as “wzima (an ordinance of obligation). because the
clause about harm and the period of ragivva indicate 3 rukhsa (an ordinance of
indulgence ). which may be applied if circumstances are appropriate.

That the performance of the jum’s is under the rubric of rdklisa in lmamite
jurisprudence is further established in Muhaqqiq's judicial decision;

When neither the Imam nor the one appointed for leading the worship is pres-
efil, and if it is possible to assemble and deliver the two sectons of the &hueba,
some are of the opinion that it is recommended 1o perform the pom'o; wherens
others maintain that it is pot permissible to do so. The farmer apimion is more
sowrmd . M

Further elaboration of the nature of obhgatonness (wujih) is necessary here to
comprehend the meaning of “personally and individually obligatory™ (wajib ‘ayvni)
when used in the context of the jumt‘a. 1f the jum'a—Dbecause all the preconditions
are fulfilled—is declared personally and individually obligatory, then this obliga-
toriness will have two significations: first, it would apply 1o those for whom the
worship is obligatory in the Shari'a (al-mukaliafiin), m that they would be required
to attend the service, personally and individually; secondly, it would apply to the
Imam or his deputy who would be required to convene it, if the other prerequisites
arc fulfilled, :

Some Imamite jurists have interpreted Tosi and Mufid's permission to the
Imamite jurists to undertake the imamate of the juet’a during the occultation as
fulfilling all the necessary preconditions of the junt’a; and hence, on the basis of
these rulings, they have maintained the jum'a to be personally and individually
obligatory in the sense sel forth above. In other words, the gqualified and relialile
Imamite jurist must convene and the Shi'a must attend and perform the jum’a, s an
individual and personal obligation in both cases. But it is evident that such an
incumbency cannot be adequately deduced from the texts of the judicial decisions
themselves, because, according o Abu al-Makirim Hames b Zuhra (d. 385/1 189
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. who commented on Tiasi's opinion in his Ghunya, there is consensus among the
bmamites that the junra s incumbent only when the precondition concerming al-
teraem af-"ddil or the one appoimted by him 1o act on his behalf is fulfilled, Y

Allamuin his Tadhkira, although concurring with Mubugyiq's opimion that the
i s recommended. raises the fundamental question: Must the Imamite jurist
undertake o convene worslup during the oceultation, if it is pussible to congregate
and 1o deliver the two sections of the sermon’ 1t s interesting that Tadhkira of
Adbami iy on the area of comparative law and it normally cites opmions of differem
sehools of Tslivmie legal thought. But when it comes 1o this section, because of the
absence of the sultan, the problem is seen us so peculiar 1o the Imamites that no
other schools are mentioned in connection with the imamate 6f the jurists in the
LT

Allima begins s response by declaring that all the Iniamite jurists apree thit
the juesra s not incumbent during the oceultation, because the preconditions re-
main unfulfilled, even though there apparently is permission from the Imam to priy
the jum'a. As tor its being recommended, there i o difference of UPOn—
althowgh, adds “Allama, most scholirs seem 1o favor this ruling, because of the
severnl traditions in which the Imam has cncouraged his close issociates to perform
this worship. “Allima then proceeds to mention the opinions of Sallar al-Daylami
and Thn Tdris al-Hilli, who have maintiined the impermissibility of the fum’a be-
cause ol the four preconditions that cannot be disregarded without well-established
ceidence. We shall sec their full reasoning for this opinion below, Brielly stated, in
the context of "Allama’s Tadhkira, both these jurists are hesitant to recognize the
Imiarmiate jurist as the deputy (ndit) of the Tmam in matiers of the Jur’a during the
pecultation.

Alliaima then takes up the case where an unjust (jd@'ie) ruler deputizes a righ-
teous (Cadil) person. meaning an Imamite jurist, to conduct the jum’a, “Allama rules
that it s recommended 1o come together and convenc the service under his
imamate. However, he cautions. this does not do away with the prerequisite con-
cerning the presence of the Imam or his deputy ¥

Cin the basis of the legal decisions mentioned above . it should be noted that, on
the one hand, Imamite jurists speak of comsensus regarding the precondition for the
fmam or his deputy to validate the jum’a; on the other hand, they simultancously
seem 1o suggest, with understandable caution, thit the righteous jurist (al-fagih al-
‘adid) can function as a substitute for the Tmam and his specul deputy, and so
convene the fum'a. Their caution in regarding the fum'a as cssentially an optional
duty during the occultation is obvious, Mufid's use of “rehable Imam®™ and
Allama’s use of an unspecificd “righteous person™ in their ommons could be con-
struce as rulings that do not require the fagif 10 be present in order to render the
i’ optionally vabid during the occultation

However, as we move away from this classical pertod, the opinions of Imamite
jarists tend to regard the presence of al-fagih (necessanly the Imamite jurist) s
neeessary for the vahdity of the jumia, even if it be conducted a5 an optionally
incumbent duty. Thus. Abo “AlT al. Tass (Tasi's grandnephew), according 1o
Sahzawiri. argued in support of the opinion of those scholars who adopted the view
that among the conditions that must be fulfilled to rénder the fuarnt'se valid is the
presence of the fagif. The reason, according to Aba "Ali al-Tsi is that the PErmise
s1on of the Imam is a necessary stipulation to validate the fur’'s. When the Imam is
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present he can convene it himsell or he can deputize someone else to do so. But
during the occultation, the fagih, who as a deputy of the Imam in general has the
Imam’s permission to represent him. can substitute for the Imam and for any
deputy who might be designated for a specific purpose. To support his opinion Abi
‘Ali al-Tisi provides three kinds of documentary evidence: first, the practice of the
Prophet and the caliphs, who used to appoint the imam ol the juwa as they
appointed al-gadr; secondly, the tradition of the Imam al-5idig reported by Muham-
mad b. Muslim al-Thaqafi. in which the Imam specifies the seven categories of
persons among believers on whom jum'a was incumbent, including the imam of the
jum'a; and thirdly, the consensus of the Imamites as reported by Muhaggig,
‘Allama, and Shahid | in his Dhikra ¥

Shahid 1 is more explicit than "Alldma in regarding the Imamite jurist as the
deputy of the Imam during the occultation in the convening of the jum'a. His
opinion, to be discussed presently, has been commented upon by Shahid 11 in
considerable detail. Most of the Imamite junsts after Shahid I followed him in the
main point of his opinion, emphasizing the fact that the imamate of the jum’a 1s an
official position that requires proper designation by the Imam. who should appoint
a special deputy for this purpose.® Consequently, during the occultation, there
should be a deputy of the Imam, whether through special or general designation.
such as the fagih, in order for worship to become personally obligatory, at times
when it is possible to assemble and perform the jum'a.

It is important to remember that both Shahid [ and Shahid 11, who wrote their
works in the Sunni environment of Syria, regarded the performance of the jum'a as
one of the most decisive religious duties that would ensure recognition of the
Imamite school among the other Islamic legal schools. Moreover, by the time
Shahid 11 wrote his commentaries on the earlier works of Shahid 1 and Muhagyiq
al-Hilli, the position of the Imamite jurist as the general deputy of the twelfth Imam
had been further strengthened by the judicial decisions of Muhagqiq al-Karaki.
writing under the reign of the Safavid Tahmisp. In Shahid II's commentary on the
question of the jum’a, as we shall see presently, the deputyship of the junist is taken
as a well-established judicial ruling and discussion centers on the extent of this
depuotyship.

In his Lum'a, Shahid 1 gives the following ruling en the question of the jurm'a:

The jupra cannot be convened except by the Tmam, or his deputy, cven il it is a
fagih, when it is possible o assemble during the occultation (ghavia) |of the
twelfth Imam|

Commenting on this ruling, Shahid II in his Rawda makes it explicit that the
“Imam’s deputy,” whether specially designated or in a general capacity, should be a
well-qualified fagih who can issue legal decisions (fatwas ). This stipulation concern-
ing the fagih who can take the place of the Imam during the occultation, elaborates
Shahid 11, is based on the fact that he is designated by the Imam in a general way, as
reported in the instruction reccived from the twelfth Imam to have recourse 10
persons who relate the Imamite teachings (rtowar) and in other traditions in which
Imams have appointed jurists as judges and administrators of justice, In short,
Shahid I1 continues. there is agreement among the Imamites that when the Imam is
present the jum’a must be econvened by him, or by his specially designated deputy
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for thut purpose. If the jum’a is convened by anyone besides these two, then the
warship becomes legally mvalid

Shihid 11 then takes up Shahad s judien] decision in s Durtis regarding the
incumbency (wuah) of the geea, given the presence of the imam al-fum'a, the
fargih, because the presence of the fagih, according to this ruling, fulfills the stipula-
ton regarding the permission of the Tmam, This latter ¢lause is recognized, in most
vitses, on the basis of the consensus of Tmamite jurists, However, in his Bayan,
according to Shahud 11 Shahd 1 has declared the incumbency of the fum’s evenal it
s not led by the fogit imselt, because of the unrestncted nature of the evidence
provided by the Qurian (62:9) lor ity imcumbency. Furthermore, the prerequisite
regurihng the Imam. or the one designated by him, applies specifically to the period
when the Imam s present, or when the alternative precondition regarding the
diesignated deputy can be fulhilled. The pencrality of the imjunction regarding the
preyas evadenced i the Chrtian and the Sunna. which remain unchallenged even
when a particulur condition remanms unfullilled.

Shiahid 1w nor alone i maimtaming such an opinion, because, according 10
Shahid 11, there are other jursts whao also comtribote to such an opinion, provided
there s i possibility to assemble and that the other sipulations, such as the sermon
and the righteousness of the dnam al-jum’a, are observed, The sense one derives
e these apmions, says Shatd 11, points (o the permssion (o convene the jum’a
during the occultation, and o its being simply recormended on aceount of the
consensus thiat demes its heing personally and individually incumbent. Yet other
junists, following Shahid 1, have regarded jam’a as optionally incumbent and haye
ruled aceordingly

Some jurists, points out Shahid 1, have obscured their arguments because of
their regarding the status of worship as recommended, whereas emphasis should be
an the recommended status of the person who might want to exercise his option
hetween the mudday and the Friday worship. However, they all agree on making
the Tmam or his deputy a prereguisite for it incumbency on the basis of the
comsensus of the carlier junsts—and then they proceed 1o discuss the period of
occultation and dissgree n ther rolings. Inoother words, they misconstrue the
purpose of the alorementioned consensus, that the jem’s without the jurst shouold
not be permissible during the occaltation. Aceording to them, the reason why the
faun e s nol persanallv obligatory during the oceultation is because the precandition
regirding the presence of the deputy of the Tmam must be [ulfilled for the worship
0 be vahid. This being so, when tho fagoh is present, argues Shahid 1, these jurists
mustrule the statuy of the fem’a as personally incumbent.

Can the Basis of the ruling of jurists who have not recognized the fagifi as the
deputy of the Imam, some other jurists have declared it impossible to convene the
puerr g during the occultanion, because the stipulation regarding the deputy is unful-
flled, Shahid 11 refutes their opinion, stating very clearly that the opinion of these
jurists is weakened by the argument that there is a possibility for the fulfillment of
the condition regarding the deputy—namely. by the presence of the fagth. More-
over. insistence on tulhilhng the precondition for the deputy s unacceptable, be-
cause 1t is known that there is no explicit textual proof 1o that effect, The error of
these junists, according to Shahid 11 s that they have claimed an igmd’ in support of
their opimion regarding the absence of personal and individual incumbericy in the
tmea, their case would have been very strong if they had ruled for optional incum-
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bency with the preponderance in favor of the jiwnnt'a. The inference of Shahid I and
others regarding the “possibility of assembly” is meant to convey the sense of
“agsembly with an imdm "adil,” because the assembly had almost never taken place
during the time of the Imams. This is the reason why Shahid 1 and others who
followed him have not been content with the juma excluding the regular well-
established midday worship, in spite of all that is reported in conncction with their
opinions upholding the jum’a during the occultation.

Shahid 11 in Masalik al-afhdam, his commentary on Muhaqqig's Shard's', is most
explicit regarding the deputyship of the Imamite jurist in the jum’a, whereas for the
other two occasions of festival worship (marking the end of the fasting of Ramacdan,
and the feast of sacrifice during the hafj) he does not regard it necessary for the
fagih to convene these public rituals.” It is reasonable to suggest that Shahid I's
argument in favor of the fagihs as convenors of the jum’a, not mercly “out of
respect” for their position in the Imamite community but as fulfilling the esseniial
prerequisite as deputies of the twelfth Imam, certainly marks an important advance
in legitimizing the all-comprehensive authority of the jurist.

In his Dhikra, Shahid | concludes emphatically that jurists have the permission
of the Imam available in the sahih (“sound”) hadith of Zurara, wn which Imam al-
Sadiq urged his close associates to pray the jum’a. The permussion of Imam al-Sadiq
given to Zurdra is similar to the permission of the Imam of the age 1o the jurists,
who have undertaken much greater responsibilities than convening the jum'a duning
the occultation. Indeed, the fagili is both the na'ih of al-sultin al-"adit and possessed
of the idhn al-imdm (the permission of the Imam) to lead the jum’a. ™ It is signifi-
cant that Shahid I seeks documentation for his juridical extrapolation in the permis-
sion given to one of the most prominent disciples who formed the carly group of
ashab al-ifjmd" (the associates who participated in the concurrence with the Imams
al-Bagir and al-Sadiq).

This method of documentation corroborates my observation in chapter 1 that
the most decisive method of deriving an suthoritative juridical preschiption was to
establish a chain of transmission (isadd) that could be traced back to the only valid
precedent provided by the Imam. Moreover, the documentation legitimized the
extension of the “apostolic™ authority of the Imam to the contemporary jurist (in
this case. Shahid 1) through Zurdra, who was the actual link to the source of
paradigmatic authority. By the time Shahid 1 and Shahid Il wrote their juridical
waorks, the “apostolic” link between the ashab al-fjma” and subsequent JUrists was
taken as a duly established fact. This point is corroborated by their Judicial decision
that regarded the jurist as fulfilling the essential prerequisite as the deputy ol the
twelfth Imam in functions that required specific designation. Accordingly, it is
reasonable to assert that it was a matter of further extrapolation in the documenta-
tion that legitimized the subsequent equation of the feagih with al-sulian al-"adil in
the juridical works of Safavid and post-Safavid scholars,

Undoubtedly, Shahid [I deduced his opinion from Shahid I's conelusion. But
there was much deeper concern in the minds of the ShiT jurists living in Sunni
majorities during this period. Indications of this situation can be discerned in juridi-
cal works earlier than those of Shahid | and 11-—that is, in "Alldma’s long discussion
on the question of the right of jurists to convene the juima.

During the eighth—ninth/fourteenth—fifteenth centuries there seems to have
been much criticism of the Imamite community by Sunni jurists for not regarding
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the g a as obligatory durmg the occultation of the Imam. The duty, explicitly
ardained in the Quriin wathout any precondinons, was regarded by the Sunnites s
the most important act of public worship to express one’s lovalty to Islam and 10 the
pobincal authorny who ruled as the protector of Islam. On bisth grounds, the
Imamite minonty was viewed as deviating from the established Islumic practice:
deviation from the primciple ol fumtd o (community of believers), which recognized
the serena as under the swdedn’s authonty, and deviation from the well-established
pracrice based on the expressly ordimed obligation in the Qur'in. Jurists like
“Allima,. Shahid 1ooand Shabid 1L who, as discussed in the Introduction, were
conducting their affiors under Sunni dominance, were faced with o situation in
which the authoraty of bremite scholars needed to be reaffirmed in such o way tha
their long-established concurrence regquirmg the presence of the Imam or his deputy
forr the jren’a could e maimtained in changing circumstances,

Fheoretically, i1 was trae that juristy were designasted as the “general” deputies
of the Trrame, lacking special appoimtment for specific functions. But for the general
wellare of the Imamite community, such a theoretical distinetion between “special”
anil “general” deputy. particulardy when “special deputyship™ had been terminated
carly on, could not be permitted (o make g dilference an the setoal role of the
“peneral deputy.” Nevertheless, “general deputyship” peeded some theoretical ba-
siv for the wxergse of comprebensive authority in the absence of the ITmam, and
thiore s no ather place than the jusra i the whole of junsprudence where the fagih
could-assume theoretically what was alrcady availahle w him in practice—namely,
the leadership of the Tmamite community,

Although jehad w jurnsprodence could have provided this theoretical base Tor
thi legrimation and extension of the wildva of the fegih, inthe absence of offensive
jhddd duning the occulation the question of waging itwis postponed (o the return of
the twelfth Imam . But such o postpanement in the matter of the fuer’a wias detrimen-
tal 1o the religrous standinge of the Tmamate community in the context of the .
Muoreover. the junists did not lack the Tmamlike qualifications, cither in personal
moral development or academic preparation, in such 4 way as o hamper their
dssuming the wifdva

But there were some Imamite jurists, however lew. who regarded such equi-
tion of the “peneral deputyship™ with the “special™ one, and thus declaring jurists
permitted to assume that wildve of the Imam o the jus'a, os innovative and
comtrary to the well-established doctrine of the wildya of the Imams among the ah!
al-hayt.

These jurists argued aganst the wildye of the jurists m the pum'a. They main-
taned that even durmg the hfetime of the Imams, prior to the ocoultation, jum'a
could not have heen personally and individually obligatory, because the Imams
were living i rageyva and were unable to convene the juem’a. The Imams needed to
be reinforced by the peaple before they could execute their duty of assuming the
leadership of the Friday service. As a result, it was the people who should be
blamed for the nability of the Imam to shoulder his obligaton of convening the
Jurma, as expressly ordained in the Quran,

It s also evident from some authentic reports that even the close associates of
the Imam were not performing the jum'a. There is an allusion 1o this fact in the
hadith where the Tmam al-Sadiq urged his associates to perform the jum’a, saying:
“T want 1o see you all [take care to perform the jum'al.” Moreover, there are
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reports that served to remind the Shi'a during the fagivva that the ITmams were
unable to assume the leadership of the service because of fear of their enemies, whe
had encroached upon their right to do so. Hence, concluded these jurists, the jum’a
cannot be absolutely incumbent unless the stipulated prerequisites are fulfilled. The
reports that allude o “permission”™ to perform the jum'a are mostly in the form of
rukchisa, meaning one “can™ perform, rather than ‘azima—ihat 15, one “muost™
perform—the duty. That there is permission of the Tmam for the fagih to convene
the jrm'a as an optionally incombent duty {waih dfviri) is open o debate, and |
shall consider that matter in the following section.

The Friday Prayer as **Prohibited™ (haram) during the Occultation

A careful scrutiny of judicial decisions, both in favor of or agaimst the “personal and
individual incumbency™ of the jum’a reveals that the doctrinal difficulty concerning
the Imamate is at the root of different opinions formulated by Emamite jurisis.
Without exception, the jurists had recognized the prerequisite regarding the “pres-
ence” or “permission” of the Imam or of the one appointed by him, By “presence”
(hediir) the junists meant wildvar al-tasareif—itliat is, possession ol legal and maoral
authority to exercise discretionary control over the affairs of the community. It also
signified saftana—that is, “the power to enforce or exact obedience™ Lo further
God’s cause on carth. By “permission” (idhn) they meant either idhn khass (special
permission) given to a particular individual. at a particular time, o assume func-
tions aceruing 10 the Imam; or idhn "amm (genceral permission for the same pur-
pose) given to all qualified believers, at all times.

The difficulty lay in the fact that during the occultation the junsts were left with
two options in their rulings about the jum’a (if they did not adhere to “optional
incumbency,” as explained above): either to declare the junra to be permissible
{(ja@'iz) as a personally incumbent or recommended act of worship, or to consider it
prohibited (fardm). In either case the crux of the problem had to do with the
definition of the prerequsite concerning the imamate of the jusia with s
theologico-political implications for the wilavat al-tasarruf (discretionary control
over the affairs of the community), Wildvar al-tasarrif was regarded as the manifes-
tation of the legal and moral authonty of the lmam and his all-comprehensive
authority, which the qualified jurist could exercise if the legality of his night to
convend and lead the jum'a could be substantiated. In other words, the validity of
the jurn'a during the occultation eould be linked with the legitimate claim o saftana.
The political implications of such a judicial decision cannot be overemphasized, for
the decision would lead to the investiture ol divine sovereignty in persons other
than the Imams. As pointed out earlier, a number of Imamite jurists mterpreted the
legal validity of the jur’a in the absence of the Just Ruler as an explicit acknowledg-
ment of the extension of the Imam’s “apostolic” authority to his general deputy, the
Jurist.

The Imamite doctrine of the Imamate explicitly considers the jum’a us the
political religious function of the rightly designated Imam, This is stated in very
clear terms by Mufid in his section of frshad dealing with the Imamate ol the twellth
Imam:
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Among the rational prools [with the aild of which] the intellect, with appropriate
argumentation, estublishes the necessity of an infallible Imam, who should be
independent of his sulgects inomatters pertamng (o religious injunctions and
vther scivmoes |1y the ane thatl reguires] that be should exist in every age, Thid is
sor Becnpse i s impossible Tor belicvers [imadiallafin, those on whom duties of
the Shurca are mmpaosed] wo be without o ruler (vufiing whose presence would
draw them closer to pghteousness (seldh band would keep them away from sinful
covinton fasad ) 10 s well established that every imperfect being needs some-
one who con discipline hom so that e will sefram from evil acts, . He should
alser b the ome whoowdll protect Tslme erriory, and will assemble the peaple in
order torcomvene the peed'a amd the 'fds [Testivals]

Fhe bmam s al-sadtan af-dodid, the Just Roler, and he slone is cmpowered (o
delegate an official function o his deputy, So i it could be estiblished thit jurists
can serve s the deputy of the Tmam, then the guestion regarding the jumca and
ather areas of the depatyship would be resolved, But i the uhsence of any explicit
designation of jurists to assume all forms of wiliva, especially the witdye 10 convene
the jum'a, the question of the deputyship of the jurists would inevitably go through
much discussion and debate as the need for them to assume the leadership hecame
imperative. The classical solutions offered to the question of wildya and saliana,
under fpgivve. as indicated in the teems sulftdn or imdm ‘adil, were oo ambiguous to
determme the extent of the wilava of the pursts. These titles were sometimes used
without the definite article af-, so0as to lnde the true identity of the one o whom the
purists relorred i their junsprudence

The designation of the Imam as stltdn adif, when the Imams (with the excep-
tin ol Al b Abi Talib for a short period) were never fully invested with de facto
power. carried some ambiguity, and wis hence open o interpretation, especially
when this title was used interchangeably with a less political one—namely, imdm
adil The latter title was generally used. at least in the Imamite jurisprudence, for
those whi led the daily sworship in congregation. Thus, explaining the prerequisites
for the funta in his Nehaya, Tust uses imdm adit or “"the one appointed by him
fimdm “acil) to pray with the people.” whereas in his commentary on the verse of
the pum’a (62:9) in Tibvan, he explicitly employs the title swltin “adil; and in his
howak on comparative law, Khtlaf, he simply says al-imam * That this Imam, whise
presence Tisi makes a precondition for the jum'a, was the one invested with full
power s corrohorated by the fact that in the latter work, after mentioning the
requirement regarding “the one apponted by mdm ‘ddil,” he adds that the one
appornted by the Tmam to convene and lead the jum'a might in Fact be a gddi or
amir, or other such government officral normally designated by the ruling sover-
cign, In a widely quoted tradition. Imam “Ali 18 reported to have said: ' The adminis-
tration of justice (al-hukima), the execution of legal punishments (al-hudid), and
the junt’a cannot [any of these three| be valid without the Imam or the one substitut-
ing for the Tmam, ™ Thus, in Tost's usage. sultan or imam "adil or merely al-imdnt
were one and the same—namely, the Imam invested with full legal-moral authorty.

It was the exercise of authority—saltana—in the case of sultdn "adif, understood
in the sense derived from Tusi's usage, that gave rise to the opinion that it was only
the “presence” (hudiar—i.c., saltana) of this Imam or his special deputy that could
render the performance of the jum'a legally valid. In the absence of such an authority
at any piven time. the fum'a, according to some Imamile jurists, was prohibited
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pending the establishment of the rule of justice and equity by the twelfth Imam.
Although they affirmed the wilavat al-hukm and al-qada of the Imamite jurists (who,
in accordance with the permission given by the Imam al-S5adiq, could sit as judges and
give legal opinions during the occultation}, they could not concede the delegation of
the Imam’s all-comprehensive authority {(al-wildvar al-"dmma) to them, To assume
such duties as fell under the lmam's al-wildvat al-"dmra, jurists were in need of a
special permission from him, This permission, they argue, is a precondition that must
be tulfilled at all times. As such, there is no difference between the period when the
Imams were present or when the Imam is in concealment.

Among the jurists in the classical period of Imamite jurisprudence who de-
clared the jum’a prohibited during the occultation was Sallar al-Daylami (d. 448 or
463/1056 or 1071}, who was Tasl's contemporary. He is regarded as being the first
Imamite jurist to have given this legal decision.*? In his Muardsim, in the scction on
al-"amr bi al-ma'raf wa al-nahy “an al-munkar (enjoining the good and prohibiting
the evil), where Sallar discusses the functions that junsts can undertake, he eéxplic-
itly mentions that the fugahd” of the Imamites are allowed to assume the Imamate
of the two festivals and the istisgd (prayer for rain), which are also [ollowed by o
two-part sermon; but they are not permitted to lead the fum’a, the performance of
which depends on the presence of the imiim al-asi—meaning, the original Imam—
or of the one substituting for him. 4 This denial of the nght (o convene the fum'a to
Imamite jurists is consistent with the doctrine of the Imamate, which never con-
ceded the delegation of the political authority of the lmam either to a ruler profess-
ing the Imamite faith or to the body of religious authority. The Tmamite jurists,
according to Sallar al-Daylami, are ordinary muekallafiin on whom the duties of the
Shara are imposed, and hence they are like other believers who cannot assume the
political authority of the Imam in his absence, The logical outcome of such a stance
concerning the jurists was to declare the convening of the jumi'a during the oc-
cultation as bid'a (innovation). The innovation was obviously felt o lein its connec:
tion with the delegation of the Imam’s political authority to the jurists,

Sallar al-Daylami’s opinion was accepted by another prominent bmamite
scholar, Ibn Idris al-Hilli (d. 398/1201-2), the leader of the Imamite school of
jurisprudence at Hilla, Irag, whose disagresment with Tast in the matter of wildvar
al-huwkm we have seen in the previous chapter. In fact, [bn Idris's name is always
mentioned with that of Sallar al-Daylami in regard to the question of the jum’a and
their refusal to recognize the jurists as qualified to convene this worship during the
occultation. Ibn Idris takes up the question of the jurr'e in Sard’ir and disagrees with
Tasi who allows the jurists to convene the fum’a. He then cites Sallar’s opinion and
EHAH

That the four rak’es jeveles| |of the midday worship] are obligatory s certain
[whereas] those who consider the two rak’as [of the junta| to be sufficient [at
that time] are in need of a proof. 10is improper 16 revert fran that which is Dased
on certainty (il to that which is founded on supposition (zanea ). [ addition |
“single traditions™ (akhdr al-@hiad) do not make anything binding, whether [in
the form of] knowledge or practical rules,

It is significant that. although [bn ldris through his rational methodology has
conceded to lmamite jurists the prerogative of formulating judicial decisions o
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ettect God's purposes, he has consistently doubred the suthenticity of uny opinion
that could be comrucd as delegating or conferring the Imam's constitutional author-
ity tooa member of the Shita, His rejecton of the “single™ tradition, peneratmg
conjecture rather than certainty, is based on s awareness of the implications
derived from some of the documentary evidence, such as the permission of the
Imam al-Sachyg to Zuriea, as seen above in relerence to Shahid 1's opinion. which
vomild be extrapolated to remtoree the junst's constitutional status,

It cun be concluded from "Alldma’s critesm (helow) that Thn Tdris did oot
repect all the “smple™ tradinons as “unsound”; otherwise he would not have been
able to tormulate the mujority of his deductively inferred judicial decisions, Rither,
he rejected those “single™ traditions that were utilized a8 docomentation to consoli-
date the all comprehensive authority of the jurist, As'we shall see below, Thn ldris's
comecrn o this regard was not totally unfounded. Others had in fact depended on
some of these “single” traditioms for documentary evidenee to argoe for the all-
comprehensive authorty of the junst. Consequently, aceordimg to Thn Tdris, it s not
prereissihle 1o shorten the midday worship on Friday: permission 1o do so s not
aviilahle with certiinty

Al an s Mukfvalaf undentook o discuss systematically the question:
Coulil the Tmamite punists convene the pem'a in the light of Sallicr's and 1bn ldris's
apiions”  Adlima takes up the discussion by stating that the crux of the problem
hies in dieterminipg the status ol this worship during the occultation, Then he pro-
ceeds 1o ate those who have not congeded to the junsts the nght of convening the
pama, Fiest on the bstoes Shant al-Muoriada, Shant al-Muortada’s judicial decision in
his treatise al-Mava o of-maivafdegnya s that the jeeta cannol be convened without
al-prim @l-'adi or s deputy, “1 they are not present, then one should pray the
four rakas of the regular midday worship.™ The sccond name on “Alldma’s list s
thiat of Sallir al-Daylami whose opimion (oited above) he quetes in full with an
addendum to the effect that Ihn Tdeis also accepis this view.

Then "Allama turns to diseuss Tusi's contradictory rulings in his Mifdya and
Khalaf. In the former work Tisi permits believers 1o assemble and jurists 1o lead
and pray the pera with the sermon, provided there is no harm o them in s
dinmg. But an the latter work Tasi recounts the precondition for the jum’a—
namely, the presence of the Imam or the one appomted by the Imam for that
purpose from among the gadi, amir, and other such official ranks, Moreover,
according to “Allama, Tusi also maintains that, on the basiv of the permission
given by the Imum to the inhabitants of a city or a village (if the required number
ul behevers for the juma can assemble) to pray the pem’a, this permission can be
extended to other penods, and Tasi accordingly deduces that it is available for
hehevers during the occultation. This interpretation 1s not permitted by Thn Idris
or Sallar al-Davlami, but "Allima contends that Tost's interpretation is probably
witlid in this regard.

Then "Allama gives his own views on the issue. He begins with the verse on the
fmea (62:9) und urgues that the text of the verse points to the generality of the
ordainment, without any preconditions attached. In fact, the fundamental point in
all the traditions on the subject 1s the absence of preconditions, and because it takes
the place of the midday worship, there is no additional requirement for it "Allima
affirms that there s an ijmd’ against Ibn Idris's counterargument regarding the
fulfillment of the precondition. Moreover, says "Allama:
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We maintain the requirement is fulfilled because u trostworthy jurist is desig-
nated by the Imam. It is for this reason that his rulings are effective and it is
obligatory to assist him in implementing legal punishment (hudid) and adminis-
tering justice {gadd”) among the people. Also, cortainty supports what we have
mentioned: and in the case of “single” traditions, cven if they lead to conjecture,
a decision made by using them produces certainty. [If this were not the case.|
then much that has been reported by him [Tbn Idris himsell] would become null
and void 1*

‘Allama’s critique of 1hn ldris’s ruling corroborates the point thut in the matter
of the jum’a the wilaya of the jurists was a fundamental 1ssue if the jum’a was to be
considered as obligatory or prohibited in the absence of prior deputization ol the
jurist during the occultation. Undoubtedly. as explained by the prominent Safavid
Junist, Fadil al-Hindi (d. 1137/1724}, what could prove the jum’a 1o be individually
and decisively obligatory was the “explicit permission” of the Imam for the jurists.
and this was not available. This permission was a precondition to the legality of the
Jurmn'a during the occultation. and because it was not available. says Fadil al-Hindi
(according to Sharif al-Murtada, Sallar al-Davlami, and Tbn Tdris), it s not valid or
legal to perform the fien’a.® “Explicit' permission” implied the excreise of the
Imam’s discretionary authority (his saltarna), as the leader of the community with-
out any restriction. By assuming the leadership of the Friday worship without
“exphoit permission” from the lmam., necessary for undertaking the éxcreise of
authority on the basis of al-wilayat al-shariyya (authority derived by virtue of divine
designation), the jurists were claiming the “special” deputyship that had been
terminated in the year a.n. M1, Signilicantly, even Sharl al-Murtadi, who held
high official positions in the "Abbasid juridical administration, could not regard the
eonstitutional aspect of the fait accompli authority of an Tmami jurist as delegated,
This matter was indeed crucial in light of the theory of Imamite political authority
during the occultation, with practical implications for the leadership of the commu-
nity, It was for this reason that judicial decisions of Sharif al-Murtada, Sallar, and
Ibn Idris in the matter of the jun’a were taken seriously by the jurists. They were
fully -aware of their ramifications for the leadership of the Imamite community
during the occultation,

As indicated earlier, the development of the wildva of the junsts was an
inevitable corollary to the theory of the Imamate of the Hidden Tmam who had
deputized them to undertake certain functions in his absence, including functions
with political ramifications, such as wildvar al-luckm. That the wilavar al-hukm had
the potential to become al-wildvat al-'@mma can be construed from the rulings
regarding the incumbency of the jum’a. From early on, the gencral deputyship of
the Imam was deemed possible in 2 person who, because ol his gqualifications and
the best possible disposition, could undertake the deputyship of the Imam and
represent him in Friday service.” Thus even when Sharif al-Murtada and those who
followed him in denying this wildva to the jurists argued against the validity of the
furm’a during the occultation because the jurists had not been authorized by the
Imam, they could not deny the wiliva in other obviously official positions like al-
hukm or al-hudiid, also requiring official appointment.

Fadil al-Hindi, who tends to agree with Sharif al-Murtada, explains that admin-
istration of justice and the giving of legal decisions on matters pertaining to the
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Shariu. for scholars like Sharil al-Murtadi, were far more significant for the wel-
fare of the Shis As o consequence, they did not object to the exercise of this
authomity by jurists. On the other hand. if the jum’a was not performed, no sinful
deviation or corruptivn resulted among the people. This is the difference between
the exercise of two types of wildva, and the fum’a certainly requires the wildya to be
exercised by the Tmam or the one delegated by him.

It s plausible that those scholars who ruled that the Imamite jurists did not
hive: the permission of the Imam to convene the jum'a were also aimplicitly denying
the extension of the wildyar al-fudkm o al-wilivar al-"égmma, whereas those who
ruled that 11 was permissible for the junsts to convene and lead the jum'a were
implying the delegation of al-wildvar al-'amma to well-qualified, nghteous jurists.
Of comrse, as our sources reveal, the magonty belonged to the latter group, albeit
with varations in the interpretation ol al-wildvae al-"dmma. The Tmamite juridical
sources froim the Safavid and post-Salavid era demonstrate, n some coses, o shift
friom mmphicnt to exphicit delegation of al-wilivar al="doema W the Jurists,

In his commentary on Qawd'id of “Allama. Muhagagiq al-Karaki (d. 937 or 941/
L5300 or 1534}, the Shaykh al-Tslam under Tahmisp Shah, takes up the gquestion of
the pe’a, e points oul the hesitation on the pact of "Allama in his other work,
Munttaha, 1o copcede permission 160 the junsts in view of Tasi's opinion in Kheldf
and the apinions of Shardl al-Muortada, Sallar, and Tbn Tdris 1o the sume effect,
Pher argument, according 1o Karaki, is based on an important consideration—
numely, that had there existed evidence 1o support the permission, then it would
have also supported individual, personal incumbency of the jur'a. In the absence of
such o ruling by anvone, the conclusion regarding its invalidity is souncd.

Karaki responds by stating in the clearest terms that an argument hased on the
absence of the precondition reparding the presence of the Imam or his deputy s
v

The refiable, well-qualfied parist who ean wsue legal decisions is designated by
the Lmam .'apLZL'rlllerHl}l', fis rulings are effectve ol 11 1% uhiiguhl:‘y 1o nssist lim
i the administration of al-hudid and al-gadi among the people, T1s not proper
o say that the jurist s designated for adminestration of qustice and [or giving
legal decisions only, and that the Friday service is o matter outside the scope of
these twe responsihilities, Such an opimon s extremely weak, because the jurist
has been appomnted as al-fdbim by the lmamy, which s well documented in the
traditions.

That the jurist has been recognized as having the permission of the Imam for
the fum’a is, according to Karaki, well known among the Imamites, even more so
amang the mutakhkhivan (e, from "Allama on, including his contemporaries),
which is apparcat from Shahid Ps opinion in his Deked®

Karaki then proceeds to discuss the “permission” (al-fawdz) for the jurist on
the basis of "Allama’s opimon in Qawdid, which has been interpreted hy other
jurists to mean “an act that becomes commendahle (al-mustahabb).” According to
Karaki, giving the “permission” cannot mean simply that an act is neutril in status
in relation to ultimate reward or punishment, whether one performs it or not, Thus,
when the “permission” is applied to the jun’s, it connotes something more than
merely neutrality. The jum’s is a form of worship, and as such it is something more
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than merely a commendable act with neutral status. Thus, the meaning of “permis-
sion” is general, in the sense that it signifies general permission in performing an
obligatory act. Accordingly, “permission” in the context of the jum'a does not
connote al-tstihbab (commendable), which 15 actually categorized as a mandib
(recommended) act, because the jum'a is supposed to replace the regularly incum-
bent obligation of the midday worship.

Morcover, there is an fjma to the effect that midday worship is not legal when
the jum’a becomes obligatory. No recommended act can substitute for an incum-
bent duty. Rather, argues Karaki, “permission™ in the context of the jurra means
that it is the more excellent of the incumbent acts one could perforny at the same
time. There is no contradiction in maintaining that the jwaoe is both definitely
recommended and optionally incumbent, It can be asked: What is the better legal
expression for the jum'a during the eccultation, “commendable™ or “permissible™?
Karaki responds “permissible,” becaunse the controversy centers around the prohibi-
tion of the fuma and 1s legality, not around its being “recommended”™ or “option-
ally incumbent, "™

Karaki's judicial decision indicates his confidence in the opimon that regards
the jum'a as being legally valid during the occultation when a qualified jurist can
undertake to convene and lead the service. It was probably this confidence that led
him to conclude that the jurist possessed all the necessary gqualifications for assum-
ing the position of al-imam al-"adil (the Just Ruler) when the twelfth Imam s in
concedlment.

Another prominent jurist of the Safavid era who has greatly contributed to our
understanding of the question of the jum'a and its relationship to al-wildyat al-
"‘druma of the Imamite jurist is Sabzawir (d. T090/1679). His DMakhira contains a
detailed discussion of the differences of opinion among the Imamites. Sabzawari
also cites some sources that have not been discussed in the context ol the jum’a
before by anybody and they reflect the Imamite concern over the way the Sunnites
viewed their perceived deviation from the well-established pracuce among Mus-
lims. Thus, Sabzawari cites "Tmad al-Iin al-Tabarst's Nahj al=5irfan ila hidiavas al-
fmdan, where the author (after mentioning differences of opinion among Muslims
about the stipulations of the jum’a) says:

“The Imamites have for the maost part declared the fuet'a to be meambent, even
more than the Sunnites; in spite of this the Sunnites have condemned them lor
having abondoned it; whereas [the actual situtation is that| they do not permit
the imamate of a corrupt, sinful individual or |the imamate] of one who opposes
the correct belief.” This statement [says Sabzawari] indicates that the Tmamites
consider the funt'a to be individually and personally meumbent without any
reference to the precondition regarding the Imam or his deputy, because such a
condition could not be fulfilled during the occultation, [ According o al- Tabarsi|
the Imamites even hold it as incumbent more than do the Sunnites, The Sunnites
do not make a precondition except that it should be within the ity [i.e., a settled
aren, where there 5 a suitable mosgue], as the Hanafis say; ¥

Sabzawari gives his own ruling on the jum’a in his other work, Kifayar al-
aftkdam. Here he contends that the plausible opinion is that the fum’a is individually
and personally incumbent, without any precondition about the leadership of the
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qunst. But, us g precautionary measure. if there 1s a junst m a city, then no one else
should convene it This precautionary measure also apphes in the case of o jurist
who s more learned, for the more learned should be given preponderance over any
others 1o convene the worship. Furthermore, no one should undertake to lead the
g without the qualibed yunst's permission, who should alse see woit that the
peneral preseribed conditions are tullilled i order to render the om’a valid |2

From Sabeawan’s discussion it can be maintained that gradually the perfor-
mance of the jem’a was being viewed Less as the tunction of the Imam and more ns
art obligation prescribed by the Qurin without any precondition, This was nlso the
wiry the Sunnites had comue w accept the Friday worship in the absence of “rightly
guided” caliphs, In Sunmism, the absence ol stnet adherence to the ideals set forth
in the daoctrome of the mamate, which nnderlay the judicial decisions on the fuaca in
Pemite jurisprudence, allowed Sunni scholars te ratiomalize the authority of sinful
rulers, who disregarded Tslamic mormes. and work toward the autonomy ol religious
observances whose fulfillment was, dn theory, dependent upon the ruling suthority
In Shresm, it seems that, more so under the Safavid role thaor wt any other tdme,
such an autopomy of relgious observances was, contemplided by gurisis like
Tuharsi, Sabzawari, and all those scholirs whoocan be designated as belonging to
the Adkhbart school of Imamite uosprodence, However, among the jursts who
tollowed the Usul methodology in junsprudence, this process of autonomy was
contemplated under the leadership of the junsts who could become af-tmdm af<"dgiltl
i the absenee of the twelith Tmam,

Diuring the Safavid era there were other jurists besides Sabzawiarn who did not
insist on the precondition about the Tmam or Ris depoty for the jum’a. The most
promnent jursst dunmg the later part of the Satavid role. Muohammad Bagir Majlhist
(o PRVIOS99= 17000 . also maintained a similar opinion. Majlisi upheld the individ-
wal and personal mcumbeney of the pem'e during all the epochs of ITmamite history,
A for the imamate of the fusa, all that was required for convening and leading the
fraet i wis A person whose riphteousness (Ceeiada ) was recognized in the congregation
and wha was knowledgeable about the rulings pertaiming to worship (valat) in
general, whether as o migtahid lomselt or as ope who followed the rulings of
anather mujtahid (1¢., a mugallid).** He argues that the precondition about the
presence of the Imam or lis deputy was not mentioned hy the early traditionists ike
Kulayni or Ibn Babays. In fact, savs Majhsi, Kulayni not only did not relate any
tracddition about this precondition, be also provided no report of the particular
tradition related on the authonty of Muhammad b. Muslim al-Thagafi in which
Imam al-Baqgir told him: “The jum’a 1s incumbent upon seven: the Imam, . . " The
latter tradition. adds Majlisi, led 1o the delusion concernmg the prereguisite for the
Irreerm im the Jos'a, ™

Shaykh Muhammad Hasan al-Najafi (d. 1266/1848-49), the leading Imamite
jurist during the Qajir period, believed that the jurists who had declared the
nbservance of the jum’a individually and personally icumbent during the oc-
cultation, without requiring believers to take any precautionary measure in perform-
mg the regular midday worship, had ruled differently in their previously expressed
opinion on this issue, This change of their opinion, says Najafi, was because of their
“love for leadership (rfdsa) and power (saltana) in Iranian lands. (hildd al-'ajam).""
There s little doubt that the declaration that the juet'a was individually and person-
ally mcumbent had ramifications for the leadership of the community. Najafi's
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statement about the “love for leadership™ points to the political ambitions of schol-
ars like Majlisi who had no scruples in assuming the Imam’s theologico-political
tunction as the imam of the Friday service, which led to the denial of the precondi-
tion in the hadith,

Majlisi’s Bifvdr is more inclined toward the Akhbin trend in Imamite jurispru-
dence (although, as pointed out in the Introduction and in the previous chapter,
official Akhbiri-Usali debate is uswally placed in the Qajir era). In the judicial
decision on the status of jum'a in Bifdr, a particular line of thought can be detected
regarding the jum’n and the prerequisite of the Imam or his deputy during the
occultation. This can be attributed to the Akhbari trend in Tmamite jurisprudence.
The performance of the jum'a was viewed as the fulfillment of the obligation
ordained in the Quran without any preconditions, The Akhban trend goes back o
the early period of Imamite legal history when the great traditionist lbn Babivya, in
his Mugni”, maintained an opinion similar to that of Majlisi regarding the individual
and personal incumbency of the jum’a without any preconditions about the Imam or
his deputy.’®

Another prominent traditionist during the Saftavid era was Mulla Muohsin Fayd
al-Kashani. In his work Mafaih he argues agamnst the precondition about the lmam
or his deputy in the jum’a and considers Sallar al-Daviami and Tbn Tdris’s opinion
regarding imdam al-asl as an unsubstantiated assertion. As for those who maintain
that there is an ifma among the Imamites on the precondition regarding the pres-
ence of the general deputy of the Imam (that is. the well-qualified jurist who could
give legal decisions for the jum’a to become obligatory), they need to clarify their
assertion. If their assertion means that the precondition regarding the general
deputy is for the sake of sceking his opinion in the matier of the performance of the
jumt'a (especially in view of the difference of opinion among jurists on this question
and their own abstention [rom its performance in consequence). then the assertion
is reasonable; otherwise, such a precondition has no lextual support in Imamile
sources. nor does it have any rational proof.”” The reference to rational proof is
meant to be a rebuttal of those theologians who have enumerated the jum’a among
the constitutional functions of the Imam as the political head of the Muslim commu-
nity. The use of such rational proof, according to the traditiomsts, is questionable
when the revelational proof establishes the epposite in the case of the Friday
worship,

This Akhbari trend in ruling the jurm’a as an individually and personally incum-
bent duty reached its logical conclusion during the Qdjar period when, according to
al-Shavkh Ja'far al-Kabir, Kashif al-Ghita’ (the contemporary of Fath "Al Shah),
anyone who denied its incumbency was charged with apostasy (al-ridda).™ The
problem, according to Shaykh Ja'far, was that some jurists had refused to recognize
the precondition about al-sultdn al-'adil (designated by God, together with the
Prophet and the Imams, as able to exervise discretionary control in the managing of
the affairs of the Muslims) for the fum's to be declared definitely meumbent (wajib
hatmi), The appointment of a deputy who can function as an occasional imam to
lead the fum'a is dependent on the consolidation of the Imam's authority. During
the occultation such reinforcement of the Imam is impossible, and henee the desig-
nation of the imam for the juma likewise cannot be regarded as definitely incum-
hent on the Imams. This is well established in the authentic practice of the Imams.

In addition, says Shaykh Ja'far, the imamate of the jum’a is among the official
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positions established by revelaton (al-mandasib al-shar'{yya) that require the permis-
ston ol the Prophet or the ITmam. This conviction has ultimately become well
estublished among Tmamite scholars, both “ancient™ and *modern”—except lor i
tew. ndds Shavkh Ja'far, who have msisted otherwise, This consensus, he siys,
whether reported or not, can be ascertmned by thorough imvestigation of Imamite
sources throughout the ages, and it has actually attained the level of al-mutawdti
(the consensus reparted uninterrupiedly by so muany trustworthy scholary that ex-
cludes doubt as to s truth), ™

Shavkh Ja'far's claim to mutawatir indicates the necessity 10 maintain the perpe-
tuity of & precedent for its eligihility as an authortative documentation to deduce
juridical decisions, However, the sratawdatie he s reporting is not of the tradition
nierrated on the suthorty of the Imams: rather, he is relating the mutawidtr of the
consensus Liend” ) reported in the works of the jurists,

Teis relevant toonote the wiy the jurists—who, as a group, were entrusted with
the Trmamite weachings—torm a link in the dgmed” This type of consensus is differenti-
ated Trom the consensus that was arvived o during the lifetime of the Tmams
Techmoally, the former type is classificd as mangali—that is, "reported” consensus
that can he attained through investigation of the works of the jurists in all periods of
tmamite junsprudence. During the occultation, “reported” conscnsus ot times at-
tamed the level of muawanr and served as o valid docomentation for a juridical
preseniption. It is probably for this reason that in some instances the consensus that
was claimed by hoth the proponents and the opponents of a particular judicial
decmion was a “reported” tvpe recorded in the works of early Imamite scholars.
The use of contradictory “reported”™ consensus of Tmmites indicates both the
mdividual nature of the junidical works produced by these scholars, and the flexibil-
1y in decisions hased upon this documentation, Furthermore, the method of resolv-
ing the contranety in hadith reports also became applicable (o “reported” ifmd’,
which came 1o be regarded as part of the Sunna in the later works of usal al-figh
{theoretical basis of Islamic law)

The viidiey of the geera as depending on the Prophet or the Imam or o person
spectheally appomted by them i regard to their "presence” Chudiir) (that is, having
the power and authority [bast al-kafima)] 1o perform it) was undisputed by Usili
jumsts during  the Oapar perdod. This s well demonstrsted by al-Wahid al-
HBilibahani, Shavkh Ja'tar’s teacher,

In his entlgue of the Akhban position that the e was definitely incumbent
during the pceultation as authonitatively proven by the Qurin, the Sunna, and the
ipma’, Bihbahani declares that the pum'e 1s among the mandsih al-saftara {official
positions based an mvestiture with power ). which require the Imam’s special permig-
ston, From the time of Thn Baboys until the time of Shahid I, Imamiles were in
agreement that a prereguisite 1o convene the jum’s was the special permussion of
the Imam given to a specific person in order for the worship to become valid in
general. or for it to become ndividually, personally, and definitively incumbent.
But, says Bihbahani. for the period immediately preceding [bn Babuya we have no
formation regarding the stance and the terminology employed by jurists, although
we know of the existence of well-informed jurists, close to the period immediately
before Thn Babiya. We also have information about those who were connected
with and were contemporaries of the Imam al-Sidiq, and those who lived in the
succeeding penod. because there exists a body of consensus that goes back to the
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period of al-Sidig and to the period preceding it—that is, linking up with the
Propher’s own time, This consensus was in regard to the prerequisite of the Imam
or his special deputy. In spite of all this, says Bihbahani, the Akhbaris maintain that
the jusi'a is definitely incumbent on the basis of consensus, the Qur'an, and the
mutawdtir traditions, without any precondition, Disregarding the application of
precautionary measure (ifirfvar) in a matter where there is also an opinion that
maintains its illegality is, according to Bihbahani. equivalent to disregarding the
akhbar—the traditions that support or challenge its incumbency.

As for the role of the jurist in the juni'a, it is supported by the traditions that
speak about their wilavae (meaning their authornity o administer justice). These
traditions demenstrate permission for jurists, who are the Imam’s general deputies
in matters that only the lmams used to undertake. However, the performance of
the jum'a is not dependent on the legal decision of the fagih, and regardless of
whether a person is a mujtahid or not, he still has to perform the jesn'a, other things
being equal. But whether the fum’a suffices on Friday in place of the regular midday
worship is dependent on the judicial decision of the jurist.™

In this overall view of the jura, Bihbahani indicates a tacit recognition ol the
fact that the legally valid status of the jirm’a had implications for the Imam’s consti-
tutional right, and, consequently, in the absence of the Imam or his general dep-
uty’s political investiture. it 1s the obligation of a mujiahid to rule whether the
performance of the fum'a could be regarded as individually and personally incum-
bent, and hence sufficient for the fullillment of the duty of worship on Frnday, In
other words., it was the personal jjihdd of a junst that could resolve the fundamen-
tal guestion about the nature of his deputyship in the Shi'T community, Bihbahdni's
juridical prescription in this connection was going to serve as the general concern
shared by Usll jurists at this time in defining their deputyship in explicit terms
under the Qajar rulers,

It is important to summarize the Akhbari position in this connection because
ity proponents have asserted that the precondition regarding the presence of al-
sultan, which has been interpreted as al-imdam, is not based on the traditions of the
Imams but on the ifithad of the Usilis and their conjectural opinion {af-ra’y).
Bahrani, the Akhbari jurist, takes up the question of the precondition in the jun’a
and his discussion in Hadd'ig is centered on the following questions:

1. Is it a precondition for the juwm'a that there be present al-omdm al-ma'sim
(the infallible Imam) or his deputy?

2. Does this precondition relate to the convening of the jusr’a or to 1ts being
regarded as incumbent?

3. Is this precondition specifically for the period of the Audar ("presence” of
the Imam where he could be invested with political power) or does 1t extend o the
occultation?

4. Is the deputy mentiomed in the precondition a “special™ or a “general”
functionary, who could also include the fagif during the occultation?

5. Can any imam of the congregation lead the jum’a or does it have to be the
fagihi?

6. On the basis of its condition, is the incumbency in the jum’a individual and
personal (Cayni) or is it optional (takhyiri)?

The Akhbari jurists regard the jus’a as incumbent, as long as the conditions are
met. These conditions differ from those that pertain to the regular daily worship, but
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they do not include, as a prerequisite, the presence of the lmam or his deputy, or his
permission, becawse the ostensihle sense derved from the ordainment of the jem’a in
the Quran and the Sunni does not support sach a prerequisite. As Bahrini states,
there is no difterence of opinon among the Imamites that the jum'a s individually
and personally incumbent when the Imam or lis speaal deputy is present, But there
s a difference of opimon touching the peniod of oceultation, when the specific
permission s not aviilable. He then systematically discusses different opinions
throughout Imamite punsprodence and treats the question of al-sultdn al-"adid in Man
ld vahdwrwdt al fugeh ol Thn Babuya (whoos relerred toas “our master, the chief of the
rhradddichen ) and in Shahid 11s Resdafa on the pem’a. Bahrani argues that both of
these Jursts have spoken of the Tmam who s other than al-sulidn wl-@dil) rather, in
therr usage, he s merely the imam for the duly worship, with whom one can partici-
pate in the peen'a also. Forther on, he says that those Imamite scholars who have
areucd that af-sulean is the Imam as o precondition of the juede, have done so in the
samie wity s Uthey have preferred al-thad |independent reasoning | | e al-akfbdr-—
e Mtraditons” |, Basing their opimions on ad-ra’y, ™ Ax a result, says Bahrani, they
hive come 1o assert this as a precondition for the junta 1o be incumbent and valid.
Thercatter. they have ditfered among themselves as to the applicability of the condi-
ton, Some say it apphes both o the pedod when the Tmam is “present™ (e,
invested with political powery on earth and when he is in oceultation, Consequently,
they hive roled the fueso as suspended @t vintwally all times in history. Others say it
apphies only 1o the penod when the Imam is present and hence, dunng the oc-
cultation. the condition for the presence of the Tmam s waived .

Thas group s divided into these who consader the jum o delimitely (hatmiyvin)
meumbent, o which most ol the “anciem™ Akhbaris have adhered: and others who
have regarded the pema as definitely recommended and optionally incumbent
Crnuestahabla “ayvnan, wegibe takcoviean ), This is maintained by a few, but prominent,
jurists ke Tase, and ther importance has led some Akhbiris o agree with them,
There are some Junists, who, according to Bahrani. have argucd that the general
permission is a substitute for the special permission dunng the oceultation, Accord-
imgly. they regard the presence of & fagih as a condition for the validity of the jum’y,
bucause he is the deputy of the Tmam m general, and authorized by him to execute
rulings. This opinion has been adopted by Kashani in his treatise on the jum’a, on
the hasis of an (pma’ clamed by this group, but one for which they have provided no
documentation from either the Qur'an, the Sunna, or the khabar.

Majlisi. reports Bahrani, has argued for the defimte mcumbency of the jurta in
s Bihar, insisting that just as there 15 no precondition regarding daily worship or
zakat (alms-levy ) to the effect that there should exist an Imam and that he should be
present and that his permission should be available, so oo is the case with the
purmva. Maglisi enticizes these jurists for therr clarm to the gmd in this regard and in
other questions, because ypmd’, in order to become authoritative and binding, must
nclude the Imam’s opinion. There is no doubt, according to Majlisi, that during the
occultation one has no aceess to the (md’, even il one had knowledge of all the
opimions of the Imamite scholars and their differences throughout Islamic lands.
Such an alleged {ima cannot be used as evidence 1o promulgate any law, I is
claimed thit the Imam would reveal his opposition if the {ma’ were erroncous; but
how can one accept this argument, asks Majlisi, in the face of the variations in the
traditions” Majlisi’s cniticism of the consensus pertains to the “reported” type of
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ifma’, to which T made reference earlier, His remark aboutl the variations in the
ffma” and their similarity with the hadith reports 15 consistent with the way both
ifmmd” and fradith were transmitted and, at times. attained the level ol al-mtawarir
{uninterrputedly reported), and at other times remained “single” (al-@hdd).

Then Bahrant names s teacher. al-Saywid Majid b, Hashim al-Sadigi Babrani,
as one of those who used to perform the jum’a in Shiraz and adds that he himself had
prayed with him. The fact that this prominent Sayyid performed the jum’a, according
to Bahrani, is evidence for its definite incumbency and the allcged e does not
establish its opposite. Also. in Mashhad, Amir Mubhammad Jafar and Amir Muham-
mad Mu'iz al-Din Muhammad used to convene the fum’a as an individually and
personally incumbent duty. And, adds Bahrani. there used to be heated debate in
Isfahan between al-Shaykh "Abd Allah Salih Bahrani. the Akhbari jurist, and Fadil
al-Hindi, who maintained that the jum’e during the occultation was prohibited.®

[t 1s significant that the Akhbari jurists like Bahrani maintained the permissibil-
ity for the imam of the daily worship to assume the imamate of the jum’a precisely
because they denied the validity of the iimd to the effect that the presence of the
Imamite jurist was necessary to legalize the jum’a during the occultation, and that
there was a difference between the imamate of the jum’a and that of the daily
regular worship. It would be reasonable to surmise on the basis of this ruling that
they did not regard the leadership of the jum’a as among the official positions of the
one in authority, because of their denial of the precondition of the Imam in the first
place. This could be regarded as one of the tundamental differences between Usili
and AKhbari jurists, which had ramifications in their whole respective perceptions
of the position of the deputy of the lmam in the Imamite community during the
absence of the Imam. The Usali jurists, through their exegetical extrapolation of
the basic “investiture traditions” were able to argue for the comprehensive author-
ity of the jurist in his capacity as the generally appointed deputy of the Imam. But
the Akhbari jurists rejected both the wsili method as well as the prerogative of the
jurist to go beyvond the ostensible sense of the precedents preserved in the traditions
(akhbar) from the Imams in order to deductively infer the all-comprehensive author-
ity of the jurist. 1t is important to remember that even among the Usilis the OpInion
that the jum'a had to be convened by a fagih was not accepted unanimously, The
opinion that the fagih should convene the jwm'a was common among those
Imamites who maintained the optional and contingent incumbency of the service,
which implied a choice between two incumbencics,

This issue has been taken up in detail by another eminent Usili jurist during
the OQajar era, Najaft (d. 1266/1849). He believes that the optional incumbency of
the jum’a had been particularized by Muhaqqiq al-Karaki and others who followed
him by making it necessary to be convened by al-mujtahid, although there is noth-
ing in the sources o require this. Moreover, he goes on, although Muhaggiq al-
Karaki has ruled to this effect authoritatively on the basis of the interpretation of
the particular texts in "Allama and Shahid 1's writings, the apparent sense o be
derived from these texts is that it is not necessary that the fagih lead the worship
Thus, maintains Najafi, the opinion is gstablished in the explicit textual evidence
even before the designation of the jurists is mentioned in traditions like the one
reported by "Umar b, Hanzala, in which jurists are designated 1o exercise wilayat al-
hukim. This delegation of the wilidva occurred partly because the Imams were un-
able to assume authority themselves.
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There is a muresal tradition (which has not been fully authenticated., because of
4 defective chain of trunsmission) regarding the fagih, says Najafi, in which the
Praphet praved, saving: “0 God. have merey on my suceessars (Ahulafad'n!™ He was
dsked who these were, The Prophet smid: “Those who will come alter me and will
report my traditon and custom.” The tradition s mursal, emphasizes Nujafi, and
there is o possibality that it points toward the Imams or the one designated by them;
it certainly does not provide evidence for the designation of the fagih.

But what does point toward this precondition regarding the fagih is al-ijmd’,
strengthened by evidence thit proves this condition 1o be nccessary il the frm'a is
be mdvidually and personally incumbent, which in Najali’s apinion is more appro-
priate 1o mamtnn. Alternatively, one should maintain its legality only during the
penod of the Imams Consequently, the fagih's appomtment as the Imam's deputy
durng the occultation does not change the jum'a from being optionally incumbent
onanyone other than the fagifi, and this is because of the generality of the permis-
sion. The documentation for s heing optionally incumbent is provided hy the
nature of the deputyship (niviba), which is somethi g other than “permission” (af-
tthn ). hecause the latter is given tooa speaihic person, whereas the deputyship is
seneral and can be apphied to anyone whe s qualified as a deputy (nd'ib). This is the
essence of Shahid 1's statement wn Dhikri regarding the difference between niviha
and al-idhn, This difference. says Najafi, is probably correet because al-takhyir
ropton) supports the view that “deputyship” s open o anyone wha gualifies,
unhke “permission.” which is 2 specthe designation, and is such is regirded as one
of the nine conditions required in 2 nd'ib {deputy),»

It is evident from the above argument that the nivaba, or deputyship of the
Jurist. was almost 4 settled question. even when the spectfic permission in the jum’a
was insisted upon for the fagih a5 @ precondition for the vahdity of the jumra.
Nevertheless, even when the fumta was ruled optionally incumbent, there was an
implicit acknowledgment that there was a general deputy of the Imam, with wildyat
al-lukm, who could assume the imamate of the fup’a, Such an acknowledpgment of
the deputyship of jurists in the jir’a had repercussions in the interpretation of their
wildva in the context of al- wilavat al- amma,

The fum'a, as indieated eatlier. was the only religious duty with theologico-
poliucal implications, which, if determined as a valid Tegal activity during the oc-
cultatian. could provide the indispensable legitimucy for the jurist to assume the all-
comprehensive authority of the Imam. In other words, the convener of the Friday
service as a valid legal activity would have fulfilled all the essential stipulations,
including the one requiring the presence of alsulian al-'adil, the Just Ruler, to
render it thus. The convener would have assumed the function of the Imam and the
olficial position of the Irmam's deputy.

Itis 1o this position of the deputy to whom al-wildyar al- amma (the comprehen-
stve authority of the jurist) accrues that | now turn

Al-wilayat al- amma and the Problem of its Legitimation
In my discussion of the wildya so far. it has hecome evident that the legitimation of

the authority of Imamite jurists in the area of religious-juridical functions of the
Imam has not caused ANy mijor revision in the theory of political authority in the
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doctrine of the lmamate. The authority of jurists in arcas affecting the religious and
social welfare of the Imamite community, as I have argued in this study, has been
the inevitable consequence of the prolonged occultation of the lmam. Furthermore,
I have demonstrated that Imamite jurisprudence has preserved ample documenta-
tion, which {in some cases explicitly and in others implicitly) justfics as much as
legitimizes the assumption of the Imam’s religious-juridical authority by Imamite
jurists, who have, from the early days of the Imamite histary. provided necessary
leadership as functional imams of the Shia.

As regards classical as well as “premodern” Imamite jurisprudence, it may be
confidently asserted that the assumption of direct political authority by jurists has
not been discussed at any point in the sections of jurisprudence examined so far,
However, as | have pointed out on several oceasions, the assumption of the author-
ity of sultan al-zaman, to establish a just rule based on the precepts of the Shar'a by
jurists. was implied in many rulings that had ramifications for political authority. In
other words, al-wildvar al-"@rmmea of the jurist was implied in several rulings, but was
never discussed as part of the wildvat al-fagih until much later in the premaodern figh
when the assumption of such an authority by jurists became a probability.

As 1 have argued throughout this study, there was nothing in Lmamite jurisprus
dence that could be construed as compromising the theological Imamate if the jurist
assumed al-wildvar al-"@mma as the deputy of the Imam: this is especially so. when,
as [ have shown with substantial documentary evidence, the existence of 4 just ruler
(sultan “adil) who promulgated the Sharia during the occultation was taken as a
reality after the establishment of the Imamite Bayid temporal authority, Just as
there was nothing in the juridical works that declared it impossible when the Imam
was in occultation for any Imamite to assume temporal authority, even through use
of force, so there is no reason to believe that lmamite junsis who exercised differ-
ent forms of wildya in the name of the Hidden Imam, were barred from assuming
al-sivdsa on behalf of af-swlidn af-"adil (i.e.. the Just Ruler. the Imam himsell ).

There 1s evidence in the figh writings ol all the major schools of legal thought in
Islam that the exercise of al-wifdvar al-"@mma accrued o the swliin essentially
because he received taxes. In my discussion about those who can exercise wiliva |
have mentioned "Allama’s opinion regarding the wilaya of a sultan who, according
to the Prophet’s tradition, becomes “guardian of the one who does not have a
guardian.” this being so because, says "Allama, “he received taxes.™ 1L is significant
that the jurists in the Imamite system, like the suftdns in the Sunnite system, were,
according o the majority of scholars, entitled to receive the zakdr and other reli-
gious taxes in the absence of the Imam. Thus, says "Alldma, it is betier (o dishursc
the zakdr on “openly visible” goods (al-amwdal al-zahira, which include crops, fruits,
camels, cattle, and so on) to al-imdm al-"adil. This opinion, he says, is maintained
by Tmams al-Bagir, al-Shubi, al- Awed'T, and Ahmad b, Hanbal, because, according
to them, the Imam knows best how this should be spent. During the occultation, it
is recommended to deliver the zakdr to the trusted jurist amopg the Imamites.®
Shahid I1, in his commentary on Muhagoig's Shord'', explains why the zekdr should
be given to al-fagih al-me’min (the trusted jurist):

This applies to the jurist in general on the basis of (he wilitva invested in him
because of his qualifications to give legal decisions and his reliability because of
his being exempt from using any tricks to get his bands on the wealth of others,
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111 he were 1o do such a thing] then that would detract from his stutus [ox the
trusted onel| One must bear in mind thit he is dppointed in the interest of the
pubhic. and 4 he were o he dishonest there wonld peeur harm to those who were
entithed to receive the =akgr

The ruling that the zakar should be delivered to the Tmam or, when he is in
occultation, to the trusted jurist, CORVEVS an important consideration—numely, thut
the bmatm or the jurist is invested with af. wildvar al-'@mma. Mufid, Ab Sulih u)-
Hababi, and al-Oadi Ihn ul-Barriy. who have all ruded and made it mcumbent 1o
cirry the sakat to the reliable faqih, have in faer required all other forms of dues
like Kdiamy (the Gifth) and vitdagar (ather forms of benevalent charity) to be taken to
the fagih, because he js the deputy of the Tmam in this and ather related matiers
duning the occultation. Such an meumbeney . according to historical precedent, can
apply enly when the Tmam or his deputy s invested with political authority. Accord-
mg o Qadi Nu'man, whao cites several traditions in Da'a'ine al-isldm,» the practice
i the Prophet and the caliphs was 1o collect Lixes from the peaple, and no one else
besides them wis authorized 10 distribute i1, These traditions demonstrate that
those who were invested with al-wildyar al-dmma administered the financial struc-
ture of the commumty,

But. as in other areas of jurisprudence where such political implications of the
wiliva could be deduced. so in the disbursement of the zakar also some Jurists were
hesitant 1o require the zakat to e delivered to the Imamite jurist as an incumbent
duty, especially during the tugiyya and the occultation when such an activity could
arouse the suspicion of the de facto ruling authority. Nevertheless, even these
scholars did not deny that the jurist had a better msight as 10 how the zakdat should
he spent. Marcover, if the lurist specifically asks for i, then. they ruled, it was
obligatory to deliver the zakear to him. *Allama hesitated in concurring with the ides
that the zakdr must be delivered to the Imam or the jurist, because the rule apphes
specifically only when the Imam asks for it and with the appearance of the Imam all
Isfarmic laws will become elear

Commenting on this last part of the argument, Najafi (writing during the Qajar
period) savs that if it is ruled obligatory to implement all the laws of the Shari'a
during the oecultation., it is impossible to maintain that the implementation could
take place by asking a well-qualified jurist to exceute the laws. The reason is that
the deputyship of the jurist is of 2 gencral type which does not include the responsi-
bility of implementing the Shari'a. This general sense of deputyship is implied in the
ruling of Shahid 1 in the context of the collection of the zakdar:

Tt is said that it is obligatory 10 give 2akat to the jurist during the occultation if he
asks for it himself or thraugh his agent. hecause he ix the deputy of the Tmam,
lust as the callector of the taxes (al-sa i) is. Rather, however, it is more appropr-
ale ty stute that his deputyship {niyaba) on behull of the Tmam is applicable in all
those matters in which the [mam himself has authority: whercas the collector js
the agent of the Imam only in a particular function ™

Najafi then proceeds 1o say that the evidence supporting the authority of the
jurist in particular is the tradition regarding the “future contingencies™ in which the
“investiture™ (nash) of the Jurist is specifically mentioned. This tradition. com-
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monly known as riwdvar al-nash (the “investiture tradition™ among the Qagir ju-
rists), is reported on the authority of the twelfth Imam. According to Najafi., it
places the jurist umong the wlid al-"gmir (those who possess authority through investi-
ture), obedience to whom is incumbent on Shitites. It is well established, says
Najafi, that the jurist has been specifically designated 1o handle all the taxes or-
dained in the Sharia. The claim that his wildye extends only to matters of juridical
decisions is disproven by the fact that his authority includes matters that are not
confined to legal issues, such as puarding the property of a minor. an insane or
absent person, and so on. The wildva of a jurist is mentioned on various occasions
and his being designated among the wii af-amr clearly puints to the urgent need of
the community in more than merely juridical matters

There is an important hadith report related by the prominent associate of the
Imam "All al-Rida, Fadl b. Shadhan, who had once asked the Imam to explain the
reason why those who can exercise authority, the w/i al-amr, were appointed and
were required to be obeyed by the people. The Imam replicd that no community
can survive without those in whom authority is mvested to manage the affairs of the
people. The wlid al-'armr, he says, have been appointed and their obedience required
by God so that they can defend Muslims against their enemies, can collect taxes and
dispose of them in accordance with the law, can convene and lead the jum’a, can
protect the people from being oppressed and the religion of God from being dis-
torted by sinful deviators,

The response of the Imam certainly points to the general character of the need
for those who can exercise authority justly at any time in history. Accordingly. the
designation by the twelfth Imam of the jurists as ulii al-"amr has been regarded as
consistent with the rational argument for the necessity of the lmamate at all times in
Imamite theology, and its implication for the theological Imamate has not been
overlooked by any Imamite scholar up to the present day.

A critical problem is that there are many hadith reports that emphatically
declare Imams from among the ahl al-bave to be the only wl@ al-wmr o whom
obedience is incumbent. In fact, in the exepesis of the Our'anic verse in which
obedience to the wli al~amr has been orduined (4:59), Imamite exegetes have
maintained unanimously that the ulii al-'amr are the infallible Imams only, and they
cite many traditions to support their interpretation. However, the general applica-
tion of the wii al~’amr has been upheld by all Sunni exegetes, on the basis of both
the lexical explanation of the phrase and its historical usage in relation to those who
held power among Muslims, whether a caliph or a suliin.

It is this apparent contradiction of the general and restricted application of the
uld al-'amr among the Imamites that has raised doubts about jurists being part of
the wlti al-"amr who should be obeyed as the Imams were to be obeyed, If the
implications of the designation of the jurists by the twelfth Imam as one of the uhi
al-"amr is accepted, then there is no problem in accepting also al-wildyar al-"gmma
for the jurist, But such an interpretation is based on juristic deduction rather than
on the actual use of the phrase by the twelfth Imam; at least in the various traditions
examined for this study and discussed below, I have not come across any specific
text that applies w(id al~'armr to jurists. 1t is by the aid of demonstrative jurispru-
dence, where exegetical extrapolation of “mvestiture traditions™ was achieved, that
Imamite scholars like Najafi (whose opinion on zakdr uses the phrase for jurists on
the basis of the “investiture tradition”) have deduced such signification from the

'z
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Imum’s general designation of jurists in his letter regarding the “future contingen-
cles” affecting the Shity

I addition, it is through the ijtthid of the jurists that the section on wildyat al-
fagih has taken up issues that, in the Sunni figh, did not arise at all, because of the
presence of wli al-"amr for Sunni Muslims throughout history. In some respects, the
development of al-wilavat al-@mma in Imamite Shi‘ism corresponds to the develap-
ment of the authority of the sultans who exercised full de facto wuthority while the
divinely ordained cahiphs remained us the legitimizers of their authority without
themselves bemng invested with discretionary control over the affairs of the empire.

Itis not without caretul inference that Thsi. as discussed in chapter 3, described
the Imamite fugih us the bhalifar al-imam and compared s position to that of the
Imam among the Sunnites.™ In other words, the jurist among the Imamites could
exercise the authority of the sultan among the Sunnis, who held the position of
those invested with authority (wlii al-'ame). "This was the implication of al-Sayyid
Muhammad Kazim al-Yazdi's ruling on zakdr, 10 the effect that the jurist received
zakat in his capacity as the person who possesses al-wilavar al-"amma. ™ 1t is, then,
i this sense vahid to cquate al-wildavat al- dmma with the valtana of wli al-"amr in the
Muslim public order.

There is evidence for such an equation in the following rule of Najafi:

Ad-wldi, which includes holding office for administoring justice Citl-eprclid'}
organizing [the affairs of the people] (al-mizdm), [hodding | political alfice (al-
tvasa). collecting taxes. managing the affairs of minors, and so on, on behslf of
al-sultan uf-adil preeminemly, |more so| when in assuming it there i alwe assis
tunce 1o uphold probity and picty. and service 1o the lmam Sometmes 1t iy
mdvidually and personally incumbent. when # s declared so by the Imam
himsell. This s obedience o God, more particularly when the obligation to
farbid evil and enjoin good is dependent on [the exercise of the wilaya|. When
the assumption of the latter duty hecomes confirmed in ane person, then i iy
ncumbent an that person to assume this responsibility. Some have argued that
wildya s among the premises of the power lal-quddra) that s actually the condi-
tion for its incumbency. A such. it is incumbent neither to acguire il peor o
accept it because of the absence of definite obligation n relation 1o the wildya
|during the oceultation|. This argument can be challenged on the ground that the
definite obligation to enjoin good requires that all that s necessary in the form of
premuses: 1o [ulfil it must be satisfied, and that this obbigaticn s not omitred
EXCEpt In cases ob incapacity, Thus, [possession of | wifdya s part of these prem-
e, after which ong has the power 1o carry oul the obligation [of enjoining the
good|. [The wildve of] the deputy is connected to |the wildayea of | al-silran al- ddit
li.c.. the Imam] during the occultation: on the basis of his huving wildve in some
areas. [And. acoording 1o Najafi's teacher, Muhammad Bagir b, Muhammad
Akmul al-Wahid al-Bihbahani] if the faegih who s appointed by the Imam on the
hasis of general permission is appointed a suftan or hakim for the people of
Istam. there will be no unjust ralers, as was the case with the Children of lsrac)
This 15 so, because hakim al-shar wnd al-"urf are [in such a case| hoth appointed
by the divine wall (af-shar’),

Although Najafi does not fully agree with his teacher's assertion that al-fagih is
more capable of establishing the rule of justice than is any other member of the
Shia. what emerges from the above detailed opmion stated in regard to the general-
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ity of the obligation of “enjoining the good and forbidding the evil” and the wilayva
being a precondition in its fulfilment, corroborates my observation in chapler 3 that
“enjoining the good and forbidding the ewil”™ provides moral-religious justification
for the existence of government in Islam. Moreover, al-fagih in this context as well
as in the general context of Imami Shitsm should be understood as the most
qualified person in the community to assume the wildya in the best interests of the
community, Accordingly, “general permission”™ given to al-fagih suppuorts the sort
of wilaya that acerues to a “philosopher-king” by virtue of his “sound bhelief,”
“sound knowledge,” and “sound character.” Hence, the statement in the above
opinion that if such & person, being appointed by the Imam on the basis of the
“general permission.” becomes a sulian or hakim, “there will be no unjust rulers, as
was the case with the Children of Israel,” who were ruled by their well-gualified
scholars pending the return of the Messiah,

It is not difficult to discern moral grounds for any qualified member of the Shi'a
to undertake to establish a rule of justice, based on the purely moral requirement ol
the Qur'an—namely, “enjoining good and forbidding evil”—pending the return of
the Mahdi at the end of time. If the dutv of “enjoining good and torbidding evil ™ 15
based on reasoning initially and confirmed in revelation subsequently, as argued by
Tusl and others, and if the duty is dependent on the assuming of the wildva, then it
is possible to argue rationally the right of any qualiliecd individual 1o assume the
responsibilities of af-wildvar al-"@nuna in the absence of the Imam, for the moral
well-being of society.

It is significant that Imamite theologians, like Muslim philosophers, have main-
tained consistently that the necessity of the Imamate is established on the basis of
the mntelligence that rules that the well-being of society is dependent upon a well-
qualified leader (fmdire). In the classical period, the inability of the Imam 1o stand
up to his abligation of leading the community during the oceultation was blamed on
the people who failed to acknowledge and reinforce the Tmam, But in later penods
{when the Imamite temporal authority had come into existence without the Imam
at the head of the government), emphasis was laid on the persons among the Shi'a
qualified to exercise authority in the name of the actual holder of that authonty, the
Imam, in the general interest of Islam and Mushms.: That such a person ought to be
the fagih seems to have resulted from the criticism by the Imamite jurists of the
failure of the actual wiclders of political avthority in the Imamite state to turther the
establishment of just public order.

In other words, it was the question of adequate justice, and who could further
the cause of justice, that brought about discussion of al-wildvar al-"d@mma. Thus, in
Imamite jurisprudence, the decisive factor of assuming the wildyva has centerad on
the ultimate purpose of having a government, rather than the form that wildya
ought to take. 1t is for this reason that Imamite jurisprudence speaks about af-sulidn
al-"adil, the Just Ruler, who governs in accordance with the divine laws, without
treating the actual form of saltana (exercise of authority) that can altuin the goal of
creating an adequately just order.

It is plausible on the basis of our sowrces that those Imamite jurists who
thought it permissible for the fagih to assume al-wildvar al-"@mma did not conceive
the fagih in any other form than the caliph, he being of course Khalifar al-imdm,
who ruled in accordance with “sound knowledge,” being confirmed in “sound
belief” and consolidated by “sound character,” as well attested among the popu-



g [ Fhie Fuss Ruler in Nhitlie Ixdatens

ke, On the other hand. those who opposed al-wildvar al-"dmma of the fagih could
ot concenve of the fagih in any other form except that of the Imam, who ruled with
absolute power invested by divine designation {nass) and protected from being or
becoming corrupt by indallibility {45, )

Among these latter scholirs, we ought to consider in some detail the discussion
on al-wididvar wl-anpmna by al-Shaykh Murtadi al-Ansir (d. 12K1/1864). His per-
sonal crimence and highly technical tiscussion of the topic have greatly influenced
those present-day jurists who have opposed granting the rght ol wssuming al-
wildvar al- amma to the fagih during the occultation of the twelfth hmam.

Al-wilayar al- amma and al-Shaykh al-Ansari's | nterpretation

Al-Shaykh al-Ansari is considered the “seal ol the mujtahids”™ and is perhaps the
mest ciinent Imamite jurist in the history of Imamite jurisprudence in the “mod-
crn” period. He was the younger contemporary of Nagafi who, as the leader of the
Imamilies. was imstrumental in achieving Ansiri's recognition as one of the most
profound muralids. 1t s impossible to assesy his contribution 1o Imamite jurispru-
dence in this study., However, 1t is sufficient 10 pomnt out that his works have
remamned unsurpassed. They are. to mention two of them. Fard'id ul-usal, or as it is
gencrally known, wl-Basa'il, on usil al-frgh; and one in applied figh, Kitdh af-
matapr ot al-Makasib, where his ability 1o utilize the principles of law to deduce
sound opimions is demonstrated with remarkable intellectua) percipicnce.

In the latter work Ansari has demonstrated the most original aspect of his
method of deducing judicial decisions by determining the ordinary usage of the
terms employcd by the people in the context of social relationships. He makes
continual reference w al-"irf in the sense of “ordinary lainguage,” as it is understood
in analytical philosophy. in the s dmalar (<ocial transachions) section of applied
lurisprudence, showing the importance of analyzing terms and understanding their
conventional, customary significations before any juridical prescription can be
ven Accordingly, Ansar introduces al-"urf as a minor term of g syllogism in order
1o clarify and dissolve a problem.

Ansan demonstrates his application of al-'urf in his analysis of the phrase wufi
al-'amr (those invested with authority). The phrase is discussed in the context of the
discretionary control that can be exercised by various persons, including “those
invested with authority,” in managing the affairs of the Muslim community, He
explains the use of the term in revelation and then embarks upon the sense in which
people ordinarily understaand the phrase. Following this discussion he siys that the
ostensible sense derived from the term in its conventional usage (Curfun) is that “it
denotes a person to whom it is obligatory to have recourse in all those matters for
which there is no single person responsible. "™ He then concludes that al-"urf ex-
pects “those invested with authority™ to assume political responsibility as part of the
general matiers for which the position of uli al-'amr is responsible. Accordingly,
anyone whe is invested with authority to join the wli al-'wmr can be said Lo possess
discretionary control over the property and lives of the people as established hy
al-"tirf

It is interesting that Ansari's discussion on wildya is placed in the middle of his
Mukaysib, in the Kitgb al-bay", where he is engaged m ircating the categories of
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persons who can exercise discretionary control (fusarruf) over the goods that belong
to minors and other such persons who are legally incompetent Lo exercise that
authority on their own. One of those who can exercise wildvar al-tasarruf, acting
according to his own discretion in the disposal of goods belonging o others, is al-
hikim—a jurist who has all the necessary qualifications to issue a legal opinion (af-
fagih al-jami* li-shard@'it al-farwa). From the reference in the text it appears that
Ansari was asked to explain wildyar al-tasarrif of jurists, and he undertook 1o
explain it in detailed fashion, appending to it a general discussion on wildva. But
before he does so, he sets forth the problem that has caused jurists to give different
opinions on the authority of the jurist (wildvar al-fagil).
A well-qualified junst. according to Ansarn, has three functions:

L. al-ifid@

This is the function of issuing legal decisions in those matters in which the average
man {al-"dmmi) needs guidance in the performance of the duties (takdlif) imposed
on him by the Shari'a. The purpose of this function is to extract subsidiary legal
ordinances through the study of secondary juristic decisions and derivative issucs.
There is no objection to this, nor is there any disagreement among Imamite scholars
in establishing this position for the fagih, except that there are those who do not
consider taglid (following the rulings of a mujtahid) permissible for the ordinary
Persomn.

Although Ansari refers his readers to details on this later issue in his freatment
of ijtihdd and taglid in other places in his work, it is important o point out that the
treatment of the legality of faglfd in Imamite jurisprudence has been taken up
subsequent to the permissibility of raglid in the matter of fundamentals of the faith
(usil al-din).

From the theological works of both Sunni and Shii scholars during the classical
period, it is evident that among the Muslims two groups—namely, the Hashwiyya
and the Ta'limiyya (the Batini lsma‘lites)}—were criticized for upholding taglid in
the sense of “uncritical faith” or “blind adherence™ in the matter of their belief,
thereby prohibiting discursive inguiry and discussion in order to arrive at knowl-
edge of the truth. The Hashwivya belong to the ashab al-hadith (people relying on
hadith), who accepted anthropomorphic traditions without eriticism and inter-
preted them literally. The Ta'limivya unguestionimgly recognized the Imam as the
final authority in all matters of dogma, n opposition to the free inquiry encouraged
by the Imams in the matter of faith, Thus, Ghazali in his work af-Mustasfa reters to
these two groups as those who maintained that the only way to the knowledge of the
truth was taglid; whereas, he says, the Mu'tazilites considered discursive inquiry
into every item of evidence as necessary to arrive at the truth. ™

The Imamites were also concerned with the question of wglfd in the conven-
tional meaning of the term, which connotes unguestioning acceptance of an opinion
in the matter of usal al-efin as indicated by a section in Kulayni's Kafi dealing with the
principles of faith. In his “Book on the excellence of knowiedge,” Kulayni proposes
to show that the Imams encouraged discursive inguiry into the matter of faith, and of
the practice based on it, by requiring the Shi'a to ask questions before accepting an
opimion.™ In addition, in another section of the same “hook."” Kulayni cites i tradi-
tion on the authority of al-Sadig. The Imam was asked about the passage of the
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Qurin (9310 “They (e Jews and Chrostians| have taken as lords besides God
their rubbis and ther monks. ™™ The lmams observed that Jews and Chnstians “fol-
Lowed them (fraba @l ) when they declored the unlawful as lawful and the lawful us
unluwiul " In other words, al-Sadig's comment implied enticism of these two commu-
mities for having tollowed ther rabbis and monks unguestiomngly even in the most
erroneous of their distortions of the two monotheiste religions.

In the theological works of Mufid and his disciples one finds even more explicit
condemnation ol taglid in the wal al-din. In Awd'il al-maegalic and al-Fusal al-
sk itdra, in his discussion on the necessity of divine guidance through the
prophethood. Mufid argues that although human reasoning (al-"aql) needs particu-
lur guidance through revelation (al-sam') Tor securing necessary conlidence in the
faith and tor arrmving at rational understanding about the goodness of religious-
ol ahligation (al-tekiif), the believers faith must rely on rational proof.™ Mufid
wiis fully aware that not all members of the Shits were Capable of attaining theis
nderstunding of the faith through ratonal discourse, and for this reason he was not
wilhing to condemn them all o mfidelity (Rafr). although he eritcized them lor
beng mugalidin 7 Whether theologians like Mufid or traditionists like Kulayni,
all Imamite scholars were opposcd 1o taeglid i the wal al-din, as indicated by
numerous traditions m the “Book of intelligence and ignorance™ of Kafi, and by
frequent references to the interpretation of Quramc passages ke the Tollowing:

A whien o said wmto theme “Follow that which Ciod hath revealed.™ They
Wiy W Tollow (martabia) that wheren we found oor fathers,” What! Even
though thew futhers were wholly umntelligent and had no gudance? |2:17].

[his passage censures “following” any authority (even “our fathers”) i wsil al-
din. However. thore are passages in the Qur'an that direet believers o a form of
taglidd of those whiy posscss “sound knowledge in religion,” such as the following
passape. which requires some believers to undertake to cquip themselves with reh-
gious knowledge in order t warn community members to "lake heed to themselves™

O every group of them. n pirty only should go forth [or jthdd] so that [among
those whiare Jelt behind there should he mmc]l whi should Jundertake far] ganin
knowledge Cvatafaggate) in religion, in order for them to warn their folk when
they consult Them. so that they take heed to themselves [4:122]

Two impartant considerations have heen inferred by Imamite jurists from the
ahove passage to support the incumbency of faglid in matters pertaining to religious
practice {furid" al-din). First. there s the necessity of referring to person with sound
knowledge, because this passage clearly makes such a person responsible for put-
ting the believers on their guard by warning them about their obligations, whether
in the realm of religion of morality. Secondly, whether they commit themselves (o
follow his legil decisions or aot, it is meumbent upon this knowledgeable person o
issue legal decisions and to warn believers about fulfilling their religious and moral
abligations—a warning coupled with the threat of due punishment for anyone wha
neglects obligatory acts and performs prohibinted ones,

There 1 a misleading connotation in the lexical meaming of the term taglid
(“girding somecone’s neck™), which has been alluded 1o in various opinions that
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consider taglid "blind adherence™ and as such impermissible in religion. The techni-
cal sense of the term, as elucidated in jundical texts, denotes o “commitment”
(iltizam) wo accept and act in accordance with the rulings of the Shari’a as deduced by
the independent reasoning ({ithdd) of a well-qualified, righteous jurist (mugrahid}.
Moreover, in its conventional signification, corroborated by rational proof, faglid
means “confidence™ or “trust” (istiadd) in the rulings of another, someone authorita-
tive, so as to base one's practice on them,™ In this conventional usage (al-'urf). the
person who is adopting the rulings of a jurist with trust in their correciness, and
without investigating the reasons that led the jurist to make his decisions, is putting
the responsibility for his actions on the mugallad (the jurist thus "made responsi-
ble™). This is one of the specialized senses of the meaning of gilada (“hanging »
certain object around the neck of animals to be slain in sacrifice™), which figuratively
denotes the meaning of raqfid as “fastening the responsibility for one’s religious acts
on the neck of a muftaliid ™™

It is significant that although there are numerous traditions requiring the Shi‘a
to refer to learned authoritics in order 1o obtain a ruling over any question in the
Shari'a, the word raglid appears in only one tradition, which has not been fully
authenticated—it is miersad (1e., has a defective chan of transmissiony. Neverthe-
less, rational prool has been cited as the most important piece of evidence, juridi-
cally, to support the legality of faglid in a matter pertaining 1o a believer's religious-
moral life. In fact, the Imamite jurists during the Safavid and post-Safavid era have
dargued emphatically for believers to employ either fehad, (inivdr [precautionary
measure—i.e., taking the “safe.” prudent line), or tagfid, in descending order of
preference. in their observance of acts prescribed by the Shari'a. They have. more-
over, regarded (frihdd and taglid as an optionally incumbent duty that has been
imposed “representatively™ (bf al-kifdva) in accordance with the Qur'inic injunc-
tion in Y:122. This means that if gahdad 15 undertaken by a sufficient number of
believers, then others are relieved of undertaking this responsibility; instead. they
can follow the course of taglid individually and personally to fulfil their obligations.
On the basis of both rational and revelational proots, these jurists have contended,
it is important for believers to feel confident in their religious observances, and that
confidence can be attained through friihad, ihiivar, or taglic #

The question of marja’ al raglid (the highest jurdical authority to be referred (o
in case of religious difficulty) is the corollary of the rational necessity to consult
those who are specialists in matters of the Shari’a, Those who have maintained the
rational necessity of ragiid, have also argued rationally for the necessity of following
the most learned (af-a'fam) among the scholars, who is the point of reference—al-
marfa'—for all the Shi'a. However, the question of alamiyvya ("learnedness™) in
fagliid appears for the frst time in the writings of the Saftavid jurnists. In fact,
Muhaggiq al-Karaki has claimed an gmd' of the Imamites on this requisite for
taglid, This ijmd’, however, has been challenged by others because it is a mangnlf
(“reported™) gma’, which, according to some Usali junsts, cannot be used as a
proof to make a legal decision !

Ansart, in his discussion on the need o unily lmamite applicd figh and 10
centralize the leadership of the jurist, laid great emphasis on the guestion of
a'lamiyya (being the most learned) in applying the principles of figh for a mugtalid
1o deduce legal decisions inferentiallyv. However, the Akhbar ‘wlamd’, who rejected
the Usili methodology in jurisprudence. also rejected the necessity of ragiid in a
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sriteptatiied, because they believe such o requirement has been deduced from juristic
supposition (al-zann |, and hence cannot become hinding. Moreover, they believe
that if one does not know o ruling i the case of a particular problem, then one can
tollow the precantionary measure (af-thinydr) and avoid acting on that problem antil
doubt s removed

It s plavsible that the Akhban junsts sensed a turther growth in the prestige
andd sruthonty of the Usuli jurst as the marga’ al-taglid, whose leadership was being
institutionalized and centrihzed by requinng all the Shi'a. as an incumbent duty, to
accept his authonty and pay-allegianee to him by declaring tagiid ta him, Thus, in
the excroase of wildvar ad-ifed” for pursts, on which there was consensus among the
Tntamites from thie carly davs on. one can notice development in the olfice of marja’
al-tagplid and the sense of Tovalty bemg created between marja’ and muagallid (the
one who accopts the marja’ through taglid). This sense of loyalty to the marja’,
which was qustibed and formalized through a juridical prescription reguiring the
ordinary person fel-"ammi) 1o declare hes mtention to follow the most learned
et frid thorough taglid, was the culmination of a lengthy historical process initiated
by the scholarly elite to emancipate believers and organize them as an sutonomous
rehigious commmunity unmder Islamic baw. The religious autonomy of the commurnity,
throngh the mupadied - enagadlid velationship, comsolidated the position of the jurist
withire the community. whose members depended upon the mugtahid not only for
rehigious preseriptions but for totul guidance i realizing the deal Islamic society.

The muptahid who occupied the position of mara’(yya (authoritative reference)
attained d unigue status: he was the conscience of the community. And regardless
of the fact that he lacked a specific investiture from the Imam to become his
“special” deputy (elomdth al-khan ), for the average member of the Shi'a the marja’
af-taglicd was the “special” deputy of the Hidden Imam. Accordingly. the institution
of the marp al-teghied was the lopeal puteomae of the jundical requirement of teglid
through which the miugtahnd Tegally established the fait accompli of his discretionary
control over the affuies of the Shta.

3

2. al-hukama

This is the authority 1o judge matiers in dispute and other rélated matters in the
admimstration of justice. This position is. according to Ansiiri, well established for
the fagih. without aoy disagreement in the judicial declsions of jurists or any
dispute in the interpretation of the explicit textual proof (masy ),

I have already deall wath the function of al-hukiima in chapter 4, where |
examined the opmions as well as the texts that hiave been used as documentation
Hence | now move on to the third function of the Imamite jurist,

3. wrlayat al-tavarruf

This 1s the authority 1o freely dispose of goods and lives. This wildya receives
detwled treatment in Ansiri's Makasib. It has to do with those individuals who
have the authority 1o act freely in the disposal of the property of others. Ansri
begins his discussion with a general introduction to wildvat al-tasarruf.

This wildva, says Ansdri, can be conceived with two shjectivies, First, it can be
conceived with the objective of giving total discretion to the wall (“guardian™) in
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such a way that he possesses the right of disposal, and the exercise of this right by
someone other than himsell depends on his permission. The source of this form of
discretion is his competence, which is the reason (“sabab™) for allowing him the
right of disposal.

Secondly, this wildva can be conceived with the objective of giving the wall the
right of disposal that would normally be dependent on someone clse’s permission,
This wilava entails lack of discretion for someone other than the walf to undertake
disposal, and the dependence of someone else’s right of disposal on the wali's
permission, even when the wall cannot act indépendently in disposal. The source of
this right is his competence, which is a condition (“sharr™) tor allowing the right of
disposal to any person other than a walf,

Between the two objectives of wilidva there 1s a point ol semblance—namely,
that the wall's permission is necessary for someone else 10 exercise the right of
disposal, whether in the form of deputization (isinmaba)—lor example. when afl-
hdkim appoints his agent: or in the form of delegation (rafwid) and designation
(rawliyya)—for example, when an administrator s appointed for endowments
(awgadf) by al-hakim; or in the form of consent (ridd)—for example, when al-hdakim
designates someone to lead the funeral praver for a dead person who does not have
awali.®

The First Kind of wilaya: Total Discretion of the wali

Having described the two objectives of the wildyve, Ansari proceeds to determine
whether the first kind of wilgya is applicable to the Imamite jurist. On the basis of
one of the Practical Principles (af-usif al-"amaliyya) applied to deduce # law in any
matter in which one has doubt and there does not exist any other form of evidence,
Ansar rules that such a right to disopose of anything cannot exist for anyone, The
Practical Principle applicd by Ansart to deduce his opinion 15 known as istshdab
‘adam (absence of istishab or “link"). (Istishah is one of the important principles of
juridical practice; it secks a link that would establish the validity of & given injune-
tion.) In the case of wildya of the first kind, one can ask the gquestion: “Until now
such a right did not exist; now we are in doubt, and we ask, has it come into being?™
The principle of wstishab “adam 15 applicd and it s concluded: "Even now such a
right does not exist,"™

However, excepted from this conclusion are, according to Ansian. the Prophet
and the Imams, as proven on the basis of four sources of the Sharia. First, says
Ansirt, the Quriin states that the Prophet has more right (awfa) over believers than
they have over themselves (33:6). Secondly, the Prophetic tradition reported by
Ayyiib b, "Atiyya declares that the Prophet is more entitled to a believer's self than
15 the believer. In the Ghadir tradition the Prophet asked: “Am [ not more entitled
to you than you to yourselves?" The people replied: “Yes.” Then the Prophet
declared: “Whoever T am the master of 'Ali is the master (mawla) of also.” There
are also traditions that dictate obedience to the Imams, and declare disobedience to
them equal to disobedience to God. In addition, there are traditions—such as the
maghbila (accepted tradition) of "Umar b, Hanzala, the mashhiira (well-known
tradition) of Aba Khadija, and the reseript received from the twelfth Imam—in
which al-hukima (*judgment™) of the Imamite jurist and his authorty over the
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people huve been justiicd. Thirdly, there is also ifma’ on this wildva s belonging o
the Prophet and the Imams. Finallv, a@l-"agl (“teason™) also establishes that this
torm ol wildva be nvested an them. As lor sutonomous rational proof, reason
reguites that one show gratitude o one’s benefactor. Once one knows that the
Prophet and the Tmamsare benefactors, it is evident that they should be obeyed. As
for nonautonomous crional prool, it is contained in the ruling on patermity
feeheewwa ) and the necessity ol obedicnee to one'’s futher. In general, the Imamate
necessitiales obedienee to the Tnvem by subjeets: and, s o matter of (act, it 15 even
mure approprate to obey the Imam because the position of the Tmam is clearly
greater tham the position of one s father

Al the above proafs from the lour sources of the Shart's refute the conjecture
that there s no obligation to demonstrate obedience 1o him in matters pertaining to
soctal conventions (al-urfivea) and the exercise of authority (saltana) over the
property and lives ol the people. In short, snvs Ansar, what s derived from these
four proafs of the Shari'a, after carelul exanunation and reflection, is that the Imam
hus abwolute authonty (saltana matlaga) over the people. by reason of his designa-
tion by Crod . and his diserenionary control 15 effective among the people absolutely.
This 15 the mcanimge of wildve in the first sense =

The Second Kind of wilaya:
Lack of Discretion over Others without Permission

This type of wildva 15 dependent on the Tams' permission, That s, the right of
dispusal vis-a-vis others depends on the lmams™ permission. Although contrary to
the Prisctical Principle stating that such a right does not exist for anyone, this wilidye
has support in the reported traditions, which make it specifically abligatory to refer
to the Tmams and instance the lack of discretion vested in anyone other than they.
I'he reason s ity relation to the desired general wellore in the eyes of the divine
lawgiver, which has not been assigned 1o any particular mdividual i Mushim soci-
ety. but has been made representatively obligatory on Muslim society, as n
impementing statutory penalties fal-hudad) or ditferent forms of discretionary pen-
altres (al-ta 2wt} exercising discretionary control over the property of those who
are legally incompetent (al-gasirin) to do so. requiting the people to pay taxes, and
Sy On

In this regard it is sulficient 1o take note of that which corroborates the author-
ity of those who have the permission of the Imams—namely, that they form part of
the wha al-amr (those who possess authority) and that they are administrators
(wedddt) of the affairs of Muslims, The title el al-amr, in its conventional usage. is
applicd ta persons to whom it is obligatory to reler m all those matters for which
there is no speafic person responsible in Istamic law. The rescript of the twellth
Imam requiring the Shi‘a to refer to them in future contingencies (al-hawddith ul-
wigia) corraborates the fact that they are the hufje (“irrefutable manifestation'—
e, “competent authority” ) representing the Imam, whereas the Jmam is the e
of God. Furthermore, the reseript confirms that it is the Imam himself who is the
ultimate pomnt of reference. Ansiri then cites ‘Hal al-shara's' of Thn Babaya, where
there is a report on the authority of Fadl, b. Shadhan, who heard the Imam ‘Al al-
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Rida explaining the reason why the Imam is necded. Afler mentioning several
other reasons for the need of the Imam., "AlT al-Rida says:

We do not find any group (frag) of persons or any nation (snidfa) among the
pations who survived and hived on carth without a custodian (gayviere) and a
leader (ra'ls), [sent to them| because of their need in the matter of religion and
this world. It is unthinkahble in the wasdom of the Wise One (al-hakim] 1o leave
the people without providing that which they need and without which their lives
would not be upright B

I have discussed this hadich earlier in the context of the rational prool of the
necessity for having a leader. Ansiri, although he regards this as textual proof to
support his explanation of the wlii al-"amr, suggests its rational appeal because of
the generality of the terms gayvim and ra'is as much as those like firag and milla,
also used in the fadith. He then points oul that this tradition 1= in addition to all
those traditions which speak about the wildva of appointed persons in the adminis-
tration of legal penalties, different forms of discretionary penalties, and just rule
generally (al-hukamdr). These are the functions of the Tmam of the Mushms. As Tor
the funeral praver, the sulian appointed by God has moere right to its performance
as the walf than anyone else. I

There are many more traditions, recalls Ansari, that can be discovered by an
investigator to ascertain the need of appointed persons in the admimnistration of the
affairs of the community. There 15 no objection to maintaining the position that
there is no permission to administer freely @ number of things connected with public
welfare in the absence of the permission and approval of the Imams, However,
there i1s nothing to necessitate abstention from exercising free discretion in adminis-
tering all the affairs of Muslims until the permission of the Imam becomes available.
Indeed, says Ansari, the matters that the masses refer to their leaders are provided
for, because there are the wli al~'wnr, in whom authority has been invested to
administer Muslim affairs. These wli al-"amr are the ultimate reference point for
future contingencics.

When it is doubtful whether certain matters should be referred to the wli al-
‘amr, such matters should be studied in the hght of the general principles estab-
lished through the essential sources of the Shari’a and their application, to deter-
mine whether discretionary control 1% allowed or forbidden in such cases. I, from
essential sources like the Qur'an, the Sunna, and so on. one cannot find documenta-
tion to remove doubt in these cases, then the Practical Principles should be applied.
However, in cases where the permission ol the Imam or his special deputy is
abtainable, then it is not permissible to apply the Practical Principles, because these
are redundant if one can refer to u well-established proof. Relerence w the Practi-
citl Principles applics to those cases where one cannat find such proots,

It is obvious that Ansari regards the “special™ deputies of the twelfth Imam
during the Short Oceultation (873-941) as those invested with authority (i al-
“arar) to carry on the funetion of guiding the community in all those matters in
which they had the Imam’s permission. However, he regards the jurists as the wli
alamr during the Complete Occultation (from 941 onward), who should be con-
sulted by the Shi'a on the ground of their being invested as the “general” deputies of
the Imam, Ansar refers to the twellth Imam's rescript as an important piece of
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documentiary evidence to infer the “permission™ of the Imam applicable 1o the
jurists to admimister the affars of the community o8 uli al-amr in certain specific
areas. But he does pot regard this investiture as authorizing the assumption of the
all-comprehensive wildva by the jurists, as will become evident in the following
discussion, Nevertheless, by estublishing the limited authority of the jurist he re-
inforced the centrality of the juridical authority that had been envisioned in the
position of the smicrja’ivva (authoritative reference ).

Atter this introduction on the two meanings of wildva, Ansiri, withou affering
his own critique. proceeds 1o embark upon the question of wifavat wl-fagih and 10
hscuss whether the fugift his wiliva in any of the two meanings discussed ahove W

The wilaya of the Imamite Jurist:
Is it of the First or the Second Kind?

Ansirt s elucidation of the wildyva in the introduction was meant to prepare the
mvestigator for his judicial decsion in the section that follows: “Thus. we
say “According to him., wed@ya in the first meaning, that of “total diseretion of
the wali to act freely in the affairs of the Muslims, has not been eatablished.
However, says Ansarn. some jurists, relving on traditions that narrite the st
ob the “wlame’, have conjectured this 1o be so for the fugaha’. Among these tradi-
fnsare:

b The “wlamia are the hews ol the prophets. ™ This tradition, according to
thase who have interpreted it in the fiest signification of the wildya, mdicates that
the “wlama’ (e, the fugaha') are the heirs of the prophets, not only in their
knowledge but alse in their authority as the walf of their communily. On the other
hand, others hoave interpreted the tradition s informing the people of the excel-
lence of religious knowledge and encouraging them to agquire 1t As such, the
tradition has nothing ta do with the wildya of the jurists. Moreover, even when the
hadith uses the term waratha (“heirs™ ). 1t has the restnicted sense of beng heirs o
their knowledge, not their authority, which would reguire divine designation, for
the prophets” authority is derived from God. In other words, the ‘wdamd’ are heirs ol
the prophets as having acquired religious knowledge. not because of having inher-
ited the right to exercise their authonty as the divinely appointed walf,

2. "The prophets do not leave inheritance in the form of wealth (It dingr and
dirhamy): rather, they leave behind their teachings (ahddith, a variant reads af-'{im,
“knowledge ™). Anyone who aciquires a part of it has pained a great amount of i
This hadiih is actually the continuation of the first hadith and Kulayni mentions it as
4 tradition related on the authority of the Prophet through al-5adig. The implica-
tins of the tradition, accordingly, are similar 1o those discussed above.

3. "The ‘wlamd” are the trustees (umand’) of the prophets.”™ This tradition s
reported on the authority of the Prophet, who in another similar tradition is re-
ported to have said that the ‘wlami’ are the trustees of the prophets as long as they
do ot enter the world. On being asked 1o claborate on what he meant, the Prophet
replicd: “In following the sulran ™ And he added, “When they do so, be on guard
against them for your religion. ™ In still another tradition the Prophet declared the
‘ulamd’ to be the trusted ones of God in respect 1o God's law, and their position 1o
he similar to that of the prophets among the Children of Israel.
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The purpose of all these and similar traditions, according to those who uphold
the wildya of the junst in its first signification, is that when the Prophet went on o
declare them to be even superior to the prophets of the Tsraelites and the trustees of
the prophets, they are responsible for bringing about the establishment of just
public order on earth, because that was the purpose of God in appointing prophets
in history, Howewver, other scholars differentiate between the position of a prophet
and that of a jurist, however exalted the latter’s position might be, because whereas
it is possible for the latter to “enter the world,” and become sinfully deviant, such a
thing is impossible in a prophet who must be obeved in all that he teaches.

In the above three traditions that were cited to corroborate the claim 1o the
wildva similar to that of the Prophets and the Imams, it 15 possible 10 discern the
extension of their “apostolic” authority to those who derived legitimacy by heing
the knowledgeable persons who could effect God's purposes for humanity. The
‘wlamd became the “heirs™ and the “trustees™ of the prophets by continuing to
make the will of God known to the community through their interpretation, and the
community acknowledged their tangible authority dernved from their “sound knowl-
edge” and obeyed their religious prescriptions. In a distinet way the wiamad’ tormed
the link with the source of the theologico-political authority of the Prophet from
generation 1o generation, providing the crucial sense of continuity in the Prophetic
paradigm that was recognized as the only valid basis for juridical prescription.

4. The Prophet said three times; “0 God, have mercy on my successors
(kfuelafd’).” He was asked who these were and he replied: “Those who will come
after me and relate my traditions (ahadivh) and my customs (suana )™ This hadith
uses the key term for the assumption of authority in Muslim public order—namely,
khalifa; and it elaborates on the qualification of the khalifa as the rawr (“reporter”)
ol the prophetic traditions and the custom. thereby establishing an inescapable
connection between the khildfa (“caliphate™) and the fagaha (knowledge ol juris-
prudence). This connection has been regarded as evidence i support of the similar-
ity between jurist’s wildya and the Imam’s discretionary power. If the fugih can
assume the juridical authority of the Prophet by disseminating his teachings as his
suceessor, argue the supporters of discretionary power for the jurist, then, in the
same capacity, he can also assume the Prophet’s constitutional authority, However,
like other traditions seen above, this too has been interpreted by other scholars as
being an encouragement from the Prophet to spread his teachings among the peo-
ple so that the people may become worthy of his prayer of mercy for them. More-
over, 1t also makes an important point for those who want to become the khalifa of
the Prophet—namely. that the true caliphate is in teaching and spreading Islam, not
in wielding power. The use of the plural noun, khulafd' (“successors™), in the 1ext,
say these scholars, indicates that there could be many individuals to ensure the
stability and smooth running of the government.

It is important to note the connection between the khalifa of the Prophet and
the phrase khalifat al-imdm, which was used for the Imamite jurists, as discussed in
chapter 3, According to the classical usage of this phrase, the jurist as the khalifar
al-fmdm could assume authority similar to that of the caliph among the Sunnites,

3. The Imam al-5adiy, according to the maghala (“accepted tradition™) of
‘Umar b. Hanzala said: “1 have appointed him a Adkim over you,”™ 1 have dis-
cussed in detail in chapter 4 the long-credited hadith of Ibn Hanzala, This is one of
the three decisive hadith reports that have been used as a proof for al-wilavar al-
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e of the junsts, More importantly, it s in this tradition that one can diseern the
rght that a Shit can exercse i determining o jurist who ean be regarded as o
ek, The guestion of the a'lamivva (most learned ) jurist can be inferred from the
long discourse that the close associate had with the lmam., Undoubtedly, as pointed
out i the context of wildvar al-huket, the purposce of the hadith was 1o provide the
shiites with sutficient ways of determining their juridical authority in the absence
of the Imam’s constitutional suthority, However, whether the hadith SUPPOrs any
wider implications of the friikem’s authority i 4 matter of mdependent reasoning
tptihd ) which can reinforee the imited or comprehensive wiliya, depending on
how the position of al-hakim s interpreted, There is consensus among the Imamiies
that al-hakim, in accordance with the Qurtinic usapge, i a juridical position, and
unlike its premodern and modern usage. which carries the meamng of “ruler” or
Cwevereign, it chissicnl usage wis imited to al-gadi—that is, “administrator of
justiee o “pudge " 0 is oot aimplication for al-witavat al-'dmma during the ab-
wenee of the political authority of the Imam that scholars have differed and ijihad
his been applicd

It is prohably correet to say that al-wildvar al-' dmma of the jurists has depended
on rationdl cxegesis rather than on revelanonal proof, @s corroborated by the
inferential deduction of el hudken's position from this report

ho According to the mashhiira (generally well-known) tradition of Abi
Rhadiya. the Imam al-Sadig smd: =1 appoint him as juege (gddiy over you, ™ This s
the second of the three most important hadith reports used s essential proof in
support of al-widavat al-amma of the jurist, The implications of this tradition are
not ditferent from that of the one related on the authority of 'Umar b, Hanzala,
cxcept thut an the latter tradition the term al-hékim has admitted o much broader
political signification of “guardianship” of the Tmamite community in the ahsence of
the twelfth Imam. Furthermore. there is a technical difference in the two traditions.
Bath are categoriacd as khabar al-wihid, meaning a “single™ tradition that has been
transmitted by just one source, but ‘Umar b, Hanzala's tradition has been credited
n practice in virtue of its contents. whereas Abo Khadipa's tradition has become
merely well-known among the people, even though the chain of its transmission
cannot be traced back to more than one individual or to none at all. Accardmply, it
is Ihn Hanzala's tradition that has been cited as documentation in the exegetical
deduction of the jurists, as we have seen in this study om various oeeasions.

The significant word that appears in both traditions. and which is regarded s
decisive in establishing the wiliya of the jurist, is the verb jaaliu, meaning “1 have
appointed [the jurist]. ™ As such. @'l has been taken in the sense of #ash, “investi-
ture (with authority).” Nevertheless, the investiture., although general in nature,
necessarily becomes effective in a jurist whose qualifications to assume the position
of al-hakim or al-gadi, as detailed in the previous chapter, are well established.,

7. In the rescript of the twelfth Imam, he responds to the question regarding
future contingencies: Who should he referred to when problems arise in religion”
The Tmam directs his Shi'a to “refer in those matters to the transmitters {ruwt) of
our hadith, beeause they are my proof 16 you and | am the proof of God."" This ix
the third piece of documentation enlisted 1o support al-wildvar al-"dmma of the
jurist. The key element in the rescript is the phrase al-huwdadith al-wagla (“the
future contingencies™). As we have seen before in the context of zikat, the phrase
has been interpreted to include a wide range of socio-politico-religious problems
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that may be encountered by the Shi'a, and whose solutions should be sought from
the learned jurist. Consequently, if a well-qualified jurist is the proof of the Tmam-—
that is, representing him as a competent authority in one area during the
occultation—then he is also his proof in other areas affecting the lives of his follow-
ers. This is a rational arugment based on the function of the Imam in society and the
continuing needs of society,

Clearly. fjrihdad has been employed to deductively infer al-wilayar al-'dmma of
the well-qualified jurist as the proof representing the Hidden Imam i all matters
affecting the socio-politico-religious welfare of the Shi'a. More importantly, with-
out methodological advances in the theoretical basis of jurisprudence—more par-
ticularly, in the area of the Practical Principles (al-usal al-amalivya) to denive
juridical prescriptions to guide the socio-political affuirs of the commumity—the
jurists during the Q&jar period would not have been able to increase their practical
control of the social and financial structure of the community. The Practical Princt-
ples, in addition to the linguistic and semantic discussions in the wil, furnished the
essential premise to infer deductively relevant signification from the phrase “luture
contingencies” in the reseript. to include anything that affected the weltare of the
Shi'a when the Imam was in concealment. The entire development of the jundical
authority that led to the institution of the marja’ al-taglid in Ansart's discussion of
ijtihdd and taglid can be attributed (o the methodological clanhcation ol the unre-
solved ambiguities in the documentation thut was designated as “investiture tradi-
tions.™

I have expanded sufficiently on what Ansan had in mind in his brief statement
about some jurists whao, in his opinion. have attributed the “total discretion of the
wali” (wildva n its first signification) to the jurists, basing themselves on the tradi-
tions mentioned above, But the truth, says Ansari, is that after careful consider-
ation of the context and the wording of the above documentation, it becomes
necessary to assert authoritatively that these traditions elucidate the status of the
‘wlamd’ and their function vis-i-vis the rulings of the Shari'a; they do not, as with the
Prophet and the Imams, confer on the ‘wlama’ a greater entitlement than belongs to
the people generally in the matter of property. Thus. rules Ansir, if the fagifh asks
for the zakdr and the &hums from the Shi'a, there is no proof 1o substantiate its legal
obligation to give them to him. Nevertheless, if itis proven through a Shart process
that the legality of the zakdr and the khums depends on giving it for distnibution to
the qualified fagih, under any circumstances or after being asked to do so, and if the
fagih issues a judicial decision to this effect, then it is obligatory to follow this
decision. This ruling applies to the one who has begun to follow the rulings of this
fagih through taglid or has chosen to do so after having reflected at length on
following this fagih,

Thus, the functions of the Prophet (like collecting and distributing taxes) are
denied to the jurist, including those functions reported in the traditions as being
specifically assigned to the Prophet by virtue ol his being a prophet, the messenger
of divine revelation. If the Prophet's functions were generalized, they could be
extended to all members of society, because the fagih does not have legal and moral
authority (saftana) over the property and the lives of the people except in a few
cases; in most cases he lacks authority,

After this discussion, Ansari gives his opinion that it is impossible to establish a
proof to substantiate the obligation of obedience to the jurist similar to that for the
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Imam. In other words, the jurnist lacks full investiture 10 assume al-wildvar al-
amma s evident that Ansari recognizes the lack of saltang in the jurists
ivestiture. which would have given him the right o demand obedience in all
matters related to the Tslamie public order.

As for the seeond kind ol wildva (lhick of discretion for others without
permission p—that is, the authority that depends on the permission of the Imam in
all cases in which the Tmam's permission is known (o be necessary (keeping in mind
that there are very many cases where this s not known precisely J—it s tmportant 1o
recount the Lactors that could determine precisely the extent of this wildayva, Accord-
g b Ansirn taincludes all that is good (ma'raf), of which God has apprised buman
beings. intending its actualiziation in human society, The good can be attained by
making atian obligation of a specilic person, such as the supervision undertaken by a
Father in regard to the property of his minor son, or by creating a special function in
society, such as the giving of & legal decision (al-ifrad’), the administration of justice,
and all that can be gecomplished through this kind of function, like “enjoining the
good, " and soom. There is no problem in understanding the wildyva in these mutiers,
cven when it s not known precisely whether one has the permission of the Imam o
not. 1 is possihle. however, that there might be o precondition attached 1o some of
these tunctions—that they should be performed under the supervision of the fagih,
In thatcase.itis necessary (o refer o him. Mareover, if the fagifit knows that there
s authortanve evidence permutting him to assume responsibility in these matters—
hecuuse of thewr not being dependent on the special control of the Imam or his
specifically designated deputy—then he can undertake these matters directly or as a
deputy f it is necessary o assume them through deputization: otherwise he should
not assume them

Furthermore, when something is good, then it is inconceivable that it should he
dependent an the Imam’s supervision, cither direetly o through his deputy; and
preclusion from it when the Imam s absent is analogous to preclusion from all other
Blessings demied to believers because of his being i ocenltation. The source of this
preclusion s the doubt about the unconditional existence of authortative evidence
or the existence of & special person, such as the lmam, tor the realizanon of total
il

Phere is a fundamental recognition of the rational need for the establishment
obaqust public order in Ansards esumantion of the basic function of society. But that
ratienally established duty 15 not contingent upon the junst's assumption of the
wildya in all spheres related to the creation of just public order. Moreover, there is
a generalness in this rational obligation that is not dependent on the existence of the
Imam or his deputy: rather, any qualified member of the Shi's who possesses the
saltania could undertake to bring about the good that God wants Tor human society
uncondinonally, Accordingly, Ansiri maintains that the second kind of wildya
should be assumed by the jurist only in those areas where it is explicitly required of
him 1o do se. Such a function must be assumed by the jurist in virtue of his being
qualificd to do so, not because of any prerequisite specified in the “investiture
traditions, ™ The “investiture” hy the Imams in all the three essential records of
delegation referred to any member of the Shica community who was acknowledged
to be gualificd to undertake a specific function for the welfare of sociely.

The full implications of Ansari's rational argument 1o deduce the general
application of the “investiture traditions” for the actualization of total pood for
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humanity would become adeguately institutionalized in the constitutionalization of
the wiliva in modern Iranian experience. The ITraman constitutional revolution of
1906 and the Islamic revolution of 1978-79 were specific instances demonstrating
how Ansari's open-ended judicial decisions regarding responsibility for the entire
Shit community Lo put into effect all the good that God intended for human wellare
provided the necessary legal procedure to combine the saftana (legal-moral author-
ity to exact obedience) with the wildva (the faculty that gave the nght o demand
obedience) pending the return of the twelfth Imam.

The obligation to refer to the fagih, says Ansari. is inferred from all the above-
mentioned documentation, which confirms the appaintment of the fagihi as a
hakim, as stated in the “credited™ tradition of "Umar b, Hanzala, Like all the other
hukkdm, he was ostensibly appointed during the time of the Propher and the
companions, with the requirement that the people refer to them in all matters
stated as demanding his supervision and control,

However, states Ansird, what is conventionally understood s thal when the
sultan (the raling authority) appoints a fakon, he is tw be referred o in general
mutters as desired by the suledn. Furthermore, the tradition that says “the manage-
ment of affairs is in the hands of the “wamd" who are the trustees of God in His
matters, both lawful and prohibited.” also corroborates that the wlemd’, as
frkdegm, must be referred to in matters of the general good of the people.

Finally, the rescript of the twelfth Tmam, as reported in several early sources
(like Ibn Babaya's Kamdal al-din, Tasl's Kitah al-ghavba, and Tabarsi™s Huiag).
which was written in reply to the guestion submitted by Ishag b, Ya'qob through
‘Uthman al-"Amri, deals with difficulties in the future. The reply of the Imam was
that the Shiites should refer to the transmitters (reowdt) of the traditions of the
Imam for guidance in the case of future contingencies. “lor they are my proof (o
you as | am the preol of God.” The purport of the term af-hawadith {"contingen-
cies™) in the rescript, explains Ansari, is gencral, and includes all martters that
should be referred to the rawdi. These include matiers that are customarily (“wrfan).
rationally (aglan), and legally (shar'an) referred 1o the leader (al-ra'iv), such as
supervision of the property or goods belonging 1o legally incompetent persons
(minors, absentees, dead, or insane).

However, to say that these hawadith refer only 1o shar' T matters, says Ansari, is
farfetched on several grounds, First, the apparent sense of the deputization of the
faqih with regard to future occurrences is that the fagih should guide the Shita
directly or as a deputy of the Imam. and not that he should be referred 1o regarding
the rulings of the Imam in those matters; Secondly, there is the argument that the
Imam provides in the rescript by declaring the fagifh 1o be the proof of the Tmam
and the Imam the proof of God. His being the proof of the Imam refers o those
matters in which competent authority is the jurist’s own sound opinion and insight.
This was indeed the position of the wular of the Imam who represented him, and it
15 not 50 because God made it incumbent on the fagih to assume this responsibility
after the occultation of the Imam. otherwise it would have been appropriate to suy
that the ruwdt were the proofs of God, just as they have been described in a
tradition as the “trusted ones of God™ in His lawful and prohibitive injunctions.™

In addition, the necessity to refer to the jurists in shar'T matters is self-evident
from the early days of Islamic history, This was undoubtedly known by Ishiag b,
Ya'qub, who wrote the letter to the Imam seeking his guidance about future
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continpencies—quite apart from the necessity of asking for the opinion and insighi
of a jurist i matters affecting general welfare, Accordingly, it i1s possible that the
lmam was entrusting Ishag o @ person or persons among s thoroughly reliable
lollowers at that time. Thus, i1 s obvious that the word al-hawadith (“future ocour-
rences” ) as not himited 1o seekimg the Jurist’s ruling in any matter that has Riven rise
toy dowht or dispute

One must also consider the exphieit relationship between this kind of rescripl
and the manifest generilities (al-"wmimar al-zalira) that are part of the permission
gven by the lawgiver regarding whatever promotes the public interest, This permis-
ston s ncluded in the Prophetic tradition, “All good 15 charity (saduga),” In an-
other triachition the Prophet says: “Helping the weak is the best charity™; and there
are other such traditions. This isa ranonal argument employed by Ansiri to demon-
strate That the reseript apphes to these generalities, The “future occurrences™ in the
reseript include all peneral matters affecting public welfare, These matters can be
determuned and ruled upon ratonally as being necessary for the well-being of
socrety.an accordance with the mstruction in the rescript. by referring to the “trans-
mitters” of the Tmam's teachings, These individuals are the ones who in conven-
tienal usage arc known as wli al-amr—that is, those in whom suthority has been
mvested and wha should be referred to during the sceultation.

I as plavsible that Ansid®s rational argument led to the logical necessity ol
upholding the all-comprehensive wildyva of the junist in all matters conventionally
referred o “the leader™ (ef-ra'in). However, Ansari is hesitant 10 draw such a
conclusion for two reasons. First, because there was a Shi't sulrdn al-waigt who was
the actual wielder of power m the Shi't public order and who appomted wl-hakim
(the admimstrator of jundical authority—i e.. the jurist) 1o perform a specilic
official function. Secondly, because there was not sufficiently authenticated docu-
mentation that could be extrapolated to deduce legally valid all-comprehensive
authority for the junst. This lutter poimt s taken up in the fullowing section; the
tormer pomnt s tacitly acknowledged above wnd aguin at the end of the section o
wildva

However, there is a conflict between the rational necessity of fostering the
zeneral good and the nonlegality of this gencril good when an issie arises in the
ahsence of the stated opinion of the one invested with authority (walf al-amr). The
entire matter of the general good implied in “future oecurrences” s, according to
Ansari, not without problems, even though many jurists have given rulings in this
area. The general pood lacks the ostensible sense of the af-hawadith, because what
15 undubitably established on the basis of the evidence in the texts of the communici-
tons from the Tmam is the wifdvat al-fagih in matters that can be legally enacted in
socicty—and this in such o way that if the fagih is not available, it is incumbent upon
the people 1o undertake it representatively (kifdvatan). Nevertheless, there is no
doubt about the legality of the assumption of the wilaya by someone other than the
Imam m assigning lepal penaltics. appointmg replacements for a father or grandfa-
ther in giving & minor into marriage. entening into or canceling a business contract
having to do with goods belonging to an ahsent person, und so on. The proofs that
establish the legality of the wilaye for someone other than the Imam do not restrict
It 1o the fagih. rather, says Ansari, it is necessary for the Jagih 1o establish this
restnction from other proofs. On the other hand, the wildya in this regard is well
established for the Imam for the reasons stated carlicr in the discussion of the first
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kind of wildva, where it was demonstrated that the Imams have more right than
others to assume total discretion over the affairs of the community. It is clear, rules
Ansari, that establishing the general deputyship of the Imamite jurist en behall of
the Imam in any way similar to the wildva of the Tmam 1s impossible.

Ansari thus concludes that the rescript of the twelfth Imam. although in some
sense portending the general deputyship of the Imamite junst. lucks suflicient
evidence to establish total discretion of the jurist over the lives and property of
believers. The authoritativeness of the tradition commenly cited, apparently by the
contemporaries of Ansari, o support the general deputyship of the jurist—""The
sufedn is the walf of the one who does not have a walim™—according to Ansiri. necds
further evidence. Its weak transmission and ambiguity have been admitted by
prominent Imamite scholars like Aghi Jamil al-Khwinsiid in his discussion on
kb, and Muhaggig al-Karaki in his treatise dealing with the legality ol g junst’s
receiving rent on certain classes of land (wnfidl) taken from enemies of the Shiiite
state (land that would belong to the Imim when he appeared) because of doubt
surrounding the generality of deputyship. And the tradition has other weaknesses
militating apainst its use as evidence for a ruling. Moreover, it 1s not general in
application; rather, it means that the sultan is the wali for someone who needs a
guardian, according to particular needs. For instance, a minor whose tather has
died, or an insane person who has reached maturity but cannot take charge of his
own affairs, needs a guardian and that guardian is the suftan. However, admits
Ansdri, what results from this tradition is not what s understood 10 the rescript—
namely, permission to do whatever is in the interest of the people. This tradition
establishes the legality of the fagih's deputyship where it is not established by the
reseript. Thus, it is permitted for him to undertake that which s m the general
interest of the Imamites,

In the final analysis. according to Ansari, there s nothing wrong with doing
something beneficial for the people. This is maintained in view of what Ansin
interprets this tradition to mean—that is, that the fagih is the walf {guardian) of the
one who needs a guardian, and he is the one who will undertake what is in his
interest; but not that he has to be the wali, of necessity. in accordance with his
discretionary authority over that person in the past. Indeed, concludes Ansari, God
has appointed a walf for the one who needs a walf, and it is necessary that such a
wall be the sultan (i.e., the one who has power).™ Without the power to demand
obedience the wali cannot undertake to protect the interests of those who need a
guardian. Obviously, Ansan recognizes the interdependence ol the wilaya and
saltana in the “enjoining of good and forbidding of evil™ in human society and
realizes that the saltana has been nvested in the Sh't sadian, not in the jurist.

Al-wilayat al-"amma and Islamic Government

Are the Shita, in general, in need of the walf when the wali designated by divine
authority 15 in occultation? Those who might have acted as the wall of the Shira,
protecting their rights and administering justice (namely, the swliins) proved o be
unrighteous and wunjust long before the Shita entered modern times. The unjust
behavior of the sultdns merely came more sharply to a head in modern times.

With the establishment of the position of the marja” al-taglid in the Qdjar and
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post-Oigar cra, and the consolidation of the secierehigious authority of the
tmamite junist (al-mugiahid) as the nd'ib al-imam ("deputy of the Imam™} who,
urlike the swltdn, truly represented the Shita ar the popular level and on many
ecasiony proved to be a guardian (walf) against the encroachment of the sultdn, the
wildva ol the jurist went through a period of further affiemation in jurisprudence.
Although the hmitations on alowddavar af-“amma of & jurist, as discussed by Ansiri,
remaned very much the same, the junsts in the lute nineteenth and twentieth
centunies saw the possibility of further inferential extrapolation through ijtihad in
thas matter, as Ansari had alluded 10 in his Makasib.

It s important to note that in all the works on jurisprudence during this perind
(post-Ansirt) the method of argumentation and the documentary evidence pro-
vided tosupport one Or another view of al-wildvat al-'dmma have remained almaost
the same. What druws the attention of an investigator is the wider use of rational
proof, sometimes of an autonomous type derived from s purely intellectunl founda-
ton. with no reference to inferences extrapolated from the textual proof that was
prominent i Ansan s wiork

AL the turn ol the century, there appearcd a work entitled Hulghar al-fagih
[ The compuetence of the jurist), a calleetion of treatises given in the form of lectures
by al-Suvyid Muhammad Al Bahr al=Ulam (d. 1326/ THOR). One of the treatises
deals with different forms of wiliva. The author expounds in detailed fashion whan
was imphied or alluded toon Ansin’s Makdasib. This treatise, in My apinion, remainy
unsurpassed in the details and systematic discussion it has on wilayae and the Wiy in
which @ jurist can undertake 11 The author does not distinguish between palitical
and religious spheres of human activity and maimtaing that the wilayi of the jurist js
of & comprehensive (‘@mma) nature, which cannot be limited only th matiers of
Crod-human relationship (al'ihdddr): rather, it includes persun-to-person relition-
shup (oo Grmalia) o well.

The constitutional revolution of ran in 1906 played an important role in the
political awareness of the Imamite juriste It provided them with a vision of what
his become a common phrase among jurists in modern times, “the Islamic govern-
ment” (al-dawlat or al-hukamar al-islamivya), There is no direct discussion on
Islamic government or its form in jurisprudence .. but what s imphed there is very
obvious. [slamic government is necessinly a government in which the administra-
tars are, to use Imam "Ali b, Abi Talib's statement, “those who deserve to exercise
suthority because they are most knowledgeable regarding the injunctions of
Grod "™ To put it differently. it is a povernment headed by al-sultan al-"adif, the Jum
Ruler, who rules according to the norms provided by Islamic revelation, So even
when modern systems of public order provided a guite different model of govern-
ment, in Imamite jursprudence it was alf-saltan ol adil, legitimately invested with
wildyat al-tasarruf, who alone could estalblish the Tslamic rule of justice

There wis no doubt in the minds of furists that al-sultdan al-"gdif as such was the
Imam in occultation. He was divinely and explicitly designated to exercise this
authority. whereas the authority of the jurists depended not only on the Imam’s
designation but also on the acknowledgment of the Shita. It was in this latter
requirement that tension lay. On the other hand, to use modern constitutional
language, sovereignty was invested in the people who, however indirectly, could
excreise that sovercignty in their recognition of the wali al-fugih. On the other
hand. it was the right of the Imam to appoint his deputy and impose him on the
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populace. However, for jurists writing in the twentieth century, as for those who
wrote before them, it was a well-established fact that the deputyship of the lmam
was of the “general” nature during the Complete Occoultation and, as such, the
recognitionn of the a'lam (the most learned ), most pious, and so on, was dependent
on the Shi'a, in accordance with the instruction in Imam al-Sadig’s response 1o
‘Umar b, Hanzala's questions. Accordingly, if at any time al-wildvar al-"amma of a
jurist was to be established. it was impossible to impose it on the Shia on merely
theological grounds. The moral grounds for such an imposition were also lacking,
unless it was proven with certainty that for the good estate of the Shi'a it was only a
jurist who was fit to exercise the wildayea.

It was precisely on this issue that the major Imamite jurists differed when it
came to the institutionalization of al-widyar af-dmma of a jurist by means of
constitutional requirement. In part. this was because it 18 certain that Imamite
jurisprudence did not view the fugahd’ as forming a class—a “clergy™—whose ranks
were closed to the laity. as was the case with medieval Christamty. A jurist was like
any other mukallaf (a behever subject to the Sharta), and hence, had no special
right or privilege in Islamic jurisprudence. What accrued to the fagih as a faqilh was
open to any member of the Shi'a who could prove himself in the three areas of
“sound belief,” “sound knowledge.” and “sound character,” As a result, there was
no way that Imamite junisprudence could uphold al-wildvar al-"@mma for u particu-
lar class or individual during the Complete Occultation. Moreover, in the absence
of the infallible Imam, whose own wildva was absolute and protected by God from
becoming arrogant or deviant, there wus no assurance that the wilayve of a fallible
individual eould not lead to the creation of another unjust rule on carth. Imamite
jurisprudence has persistently reminded Imamites of the injustice inherent in power
as such, and the weakness of human beings in the exercise of power, The conse-
quence of all these tensions in the Imamite figh was an argument for constitutiongl
wilavar al-fagih, in the modern political expenence of the Shi'a in Lran, which
addressed some of these underlying concerns of Imamite junsprudence,

It is reasonable to say that jnhdd—independent reasoning by a junst—Hhas
shown 115 ability to deal with guestions entangled in the long history of lmamite
Shi'ism in the absence of the Hidden lmam, especially in the area of af-wildvar al-
‘dmma and its relationship with the modern national state. For Sunni jurists it has
been a relatively less trying experienee in modern times to invoke the Quriamc
principle of shdra (consultative government), designated to legitimize their differ-
ent forms of government, especially in the absence ol a universal Muslim caliph.
But for Shi'i Imami jurists, dealing with the exercise of power in the name of the
living, but concealed Imam, especially in face of the failure of the ruling Imamite
authority to establish an adequately just order., it has required much precaution and
exertion of ifrihdd to guide the Shi'a in its political life. One can understand and
appreciate the caution applied by some of them in any concession of al-wilayat
al-"amma to the jurist, What is at the root of the problem is not so much the
possibility that a particular jurist assume the authority under the aegis of al-wil@yar
wl-"@mna as the institutionalization of the fagif's authority in the Imamite commu-
mity generally,

Some prominent jurists have understandably pointed out that Islamic govern-
ment is not necessarily government by a jurist; it is government by any qualified
member of the Shi'a who has the confidence of the Shi'a public 1o assume leader-
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ship. regardless of tus bemng the fagih or not. The ultimate responsibality for ensur-
g just government. pending the establishment of the Imam’s just order, lay with
the entire community."

Insttutionalization of the williva of a jurist through & modern legislative pro-
coss was made possible by the pronouncement of the Ayvatullih Khumiyni " Al
thoueh not very dillerent i content from the custernary lormulation examined
this chapter. it Laid down the groundwork far cational inferences 1o institutionalize
ab-wilidyat al-"demme i the Tranian constitution. The most important aspect of this
constitution s acknowledgment of the right of the Shita in determimng the wali af-
fagidt, as an imseparable rght given by God 1o humanity to decide its social des.
iy Lhe second most important aspect is the affirmation of the position of the
fugih during the oceultation of the Imam by declaring bam the walt al-"amr and
leader of the community by virtue of his being righteous, godly, fully aware of the
uvents of his time, courageous. possessed of the qualities of an administrator and
spervisar. and one who his been recognized and accepted by the majority of the
people. "™ The latter clause has replaced the traditional insistence upon the
- laneyvar [hemng the most learned ), which had become o prerequisite for the marjo’
el -tagiied,

Hoth these aspects of the constitution point 1o Hhe iitifiae of the jurists who, on
the ont hund. claborated on the already established position of the walf al-"amr (the
cne pul in authonty through investiture) in Imamite tradition and conventional
usage (ef-urf). s demonstrated by Ansird, On the other hand, the jurists were
convinced thiat the clements of majority recognition would ensure the centralization
of the position of the walt al-"amr, and would put an end to the factionalism that had
marred thie institution of e’ al-taglict

One of the problems facing the Imamite community during the last century and
a halfl his been the factionalisim eused hy the recognition of several mugtahids as
marja al-taglid. " This development in the politicization of al-wildvar al-dmma
marks the distinction hetween ol-wali al-fagth and marju al-taglic]. Although the
former can also be the marfa” al-taglid, if he combnes in himself the preconditions
tor assurming that position. the latter cannot he al-wall al-fugift unless he is invested
with al-wilavat al-Gmma through the political process recogmzed as valid by the
comstitution. The position of mara” el-faglid was seen ay a position limited 1o the
religious guidance of the Shit, although there were # reuments for the comprehen-
sive authonty of the marga” by such a politically guietistic jurist as the late Ayatullah
Buriprdi (d. 1961 ), who believed in the mseparability of the religious and seeular
realms of human lite and contended that if the marfa was a point of reference in
one realm. he could also be the competent authority in the other, '

However. the separtion and distinetion of the two pisitions is the legitimation
of the existing situation in religious leadership of Tran rather than anything necessi-
tated by juristic considerations, Mapahid amd avatielfah (the sign of God Jon carth|)
Were. up to the recent past. positions of accomplishment and the titles were re-
served for those who deserved to be so addressed. But, as happened under the
Sunni caliphate. these positions in present-cay Iran have been conferred on indi-
viduals who have been recognized by the government as deserving them. This
development could have negative ramifications for the quality of a mujtakid in the
future. especially if the process of fthad were 10 become uniform under a
government-sponsored body of religious scholarship.
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There has been no other period in Imamite Shifism when lundamental official
steps were taken to organize Shiites nationally on the basis of al-wildyar al-'imma
of a jurist. Such @ move threatens to give rise to the tensions commonly experienced
by Sunni Muslims who, on the one hand. are committed to the universal vision of
Islam and, on the other, are asked to be loyal to their national identity as created in
modern times. If al-wildvat al-"@mma of a jurist becomes well established among the
Imami Shi‘ites, what should be the obligation of those Shi'ites who do not share that
national identity with lran, and hence loyalty to that nation? This question remains
to be addressed by those Imamite jurists who have supported the particularization
of al-wilgvat al-"dmma in the national constitution of lran.

Conclusions

Although Ansiri’s detailed discussion of the wildyva of the jurist is unprecedented in
Imamite jurisprudence. it has been overshadowed by the development of the consti-
tutionalized al-wildyar al-'@vma i literature published since 1980, The subject of
al-wildyat al-“amma has, in these works, become part of al-figh al-siydsi (jurispru-
dence dealing with the creation of Islamic polity). This treatment of al-wilaya was a
necessary development of the implications we have observed in the discussions ol
wildya in jurisprudence. It is plausible that the topic was not only acadenncally
important for the Makasib section of jurisprudence and the discussion of the disere-
tionary control of the wall in the legal affairs of the community, but more essen-
tially, as the institutionalization of al-wildvar al-"anuna has shown, 1t appears 1o
reflect the urgent need to clarify the position of an Imamite jurist as a walf al-'amr in
the lmamite state.

The development of political junsprudence must be seen in the light of the
failure of those invested with power (i.¢,, the monarchs) to promote the general
well-being of Imamites. Thus, when Bihbahani declares that if a fagift, appointed
by the Imam on the basis of his “general permission,” were to be appointed as a
sultdn or hakim for the people of Islam. there would be no unjust rulers, " this is
not merely wishful thinking on the part of jurists, On the contrary, it demonstrates
dissatisfaction with temporal authority, The alternative—to redress the wrong in
the interests of society—is seen in the establishment of order under al-wildyat al-
‘dntma,

Before the establishment of Imamite temporal authority, such as that of the
Safavids and the Qajirs, suggestions were made to the effect that it would be
permissible for the fagifi to accept officé under the swltin, though sultdns were
“unjust,” Then, once Imamite temporal authority was established, the permission
was taken for granted because it was unthinkable Lo describe a protector ol the
Imamite religious system as al-ja'ir (unjust). At this stage, there arose a logical
question in the mind of Bihbahini, Muhagqiq a-Karaki. aned all those who sup-
ported al-wildvar al~dmma, including the Avatullih Khumayni: If a seltan can
assume and exercise temporal authority in the name of the twellth Imam, pending
his return, then is not a well-qualificd fugih a more fitting candidate for this posi-
tion. especially when he has exercised most of the Imam’s authority as i legitimate
functional Imam effectively during the occultation?

It is important to bear in mind that an Imamite state in which the wifdya and
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the saltana of the Hudden Imam could be invested, however temporarily, in the
jurist s from these seholars” viewpoint, @ desirable end only inasmuch os the
community requires it for the actualization of the ideals of Islamic law, Accord-
inely. the Imamite state, indispensable for the refigious welfare of the communit V.
may be ustifiably regarded as the sipn of divine geace (lief) that enables believers o
draw close (o obedience w God sind away (rom disobedience. However, the even-
tusth ity of the wiliya and the saftana, separated at the beginning of the Imamite
political expenience following the assassination of the tmam AL, had 1o swait the
return ol the messtanic Tmam, the awated Just Ruler,

It wiis in response to the question regarding the: candicacy of the fagih as
feitmate functional imam that al-wildyar al-doema was taken up by prominent
punsts in ther pohitiesl junsprudence in order 1o establish the permission of the
Imam for the punst 10 assame that authonty. From the carly days of lmamite
jurssprudence it was acknowledged thut the permission of the Tmiam (idhn etl-frmndeer)
1 obligatory inall those rulings that affeet the pencrul membership of the Tmumite
community. because it was only the Imam who, in his position as the absalute wall,
could excrcise discretionary control (wilavar al-tsarrnf) over Muslims, and muke
tinding decmions affecting them . Accordingly. in jurisprudence, is we hive seen in
this study. the matter of deputyship for the Tmam was raised whenever someone
hid to éxercise the Imam's authority over his followers,

Inall those mitters where a judicial decision affected a social aspect in the life
of Imamites, the permission of the Imam or his deputy was considered 4 precondi-
bon, Thus, for jnstance. in the discussion on zakdt, which affects the general
membership of the community, it is only with the permission of the Imam that one
can updertake to distribute it, and it is only the lmam who can apponnt a tux
collector In the section dealing with al-khums, it becomes evident once more tha
the Imam. 0 his position as the sugcessor of the Prophet, is the only person
duthonzed to collegt Ahomy, "™ During the occultation, when the actual authority is
absant, the jurists discuss the “gencral permission™ given to those who pay these
tixes, either to distribute the Imam's share to deserving recipients themselves, or
fas consensus has emerged among present-day jurists) (o hand it to the “peneral
teputy™ of the Imam—namely, the jurist whe has permissieon (o collect and distrib-
ule the sakdl and khums, and who can ensure the proper use of these funds in
accordance with the wish of the: Hidden Imam,

When a guestion arose regarding the admnistration of justice, holding a politi-
cal office. and so on, the permission of the Tmam was of 4 paramount consideration,
s we have seen. and it was by tational as well ay revelationsl proofs recognized as
authoritative in making # judicial decision that the wildva of the jurists was estab-
lished in those and related areas, What still remained problematic was wildyat al-
tasarruf, the total discretion of @ jurist in all those matters affecting the lives and
property ol Muslims. As treated by Ansari and others, it was the yuestion of
assumption of saltana by a junst under the rubric of al-wildvat al- @mma, similar 10
the authority of the Imam af-masam (the infallible). that prompted the junsts to
cxamine the underlying source of authority in Imami Shilism. The theory ol politi-
cal authority in Imami Shi‘ism has underscored the importance of designation (rass)
by the Imam, and it was this guestion that came to be raised in the case of wilidvar al-
faqih: Does he have the “designation”™ or—to use the juristic term—"permission” of
the Imam to assume al-wildvat al-"dmma?
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In the process of answering this question, the junsts, in the first place, under
the influence of the long history of their leadership. began to trem fugaha’ as a
special class of Imamites,' who, because of their “sound beliel.” "sound knowl-
edge,” and “sound character,” were regarded as the most gualified Shiites 1o
assume any public responsibility in the Imamite community. In the second place.
they disregarded the whole question of the necessity {or public recognition of that
qualified individual among themselves who could exercise the Hidden Imam’s au-
thority during the occultation. The jurisis had regarded al-wildvar al-@mma as
dependent upon special designation of the Imam. Because the fugahd” did not
possess that designation, their wildya in other arcas could not be taken to include
the exercise of the lmam’s constitutional authonty,

As a corollary of this argument against the illegality of al-wildvar al-"amma for
the jurist, one would have expected to find a statement in these writings condemn-
ing Imamite sulrans when they assumed constitutional authority—condemning
them as usurpers in the same vein as were the jurists condemned who supported al-
wildyat al-"@nma for a well-qualified jurist criticized for loving “leadership (ri'dsa)
and power (saltana) in Iran.”™ The absence of such condemnation of the Shi
rulers corroborates my observation that the problem that Ansan and others whe
followed him encountered did not eenter on the lack of special designation of the
frugehd’ to assume al-wildvar al-"dmma, especially in view ol the fact that they did
not object to the sultdns’ assuming it The problem was their unwillingness to accept
the fagih in the political pesition in which they had scen the monarchs and the
caliphs, who all fell short in fulfilling the Islamic ideal. If they had tailed because of
the injustice inherent in power except when the wielder of authority s divinely
protected, would the fagih succeed?

It was in this vein that Naragi ruled political education a precondition for a
mujtahid to assume political authority under al-wilayvar al-"aruma " Whether the
jurist was invested with al-wilayar al-'dnmma through special designation or not, and
whether there was an absolute proof to support the legality of his assuming this
authority during the occultation or not, the fagih still enjoved the conlidence of
believers as their marfa™ al-taglid. The Shi'a regarded him as the deputy of the
Imam, who. they believed, had designated him as the wali al-'amr in their atfairs.
Undoubtedly, it was this acknowledgment on the part of the Shia. [rom the ecarly
days of Imamite history, which was prudently recognized by many a marja’ al-
taglid, that ultimately helped to institutionalize al-wildyat al-‘amma ol 4 well-
gualified jurist in the constitution of a Shii nation in modern times. Furthermore,
without the rational procedures outlined in works on the theoretical basis of Islamic
law, the wsal al-figh (which attained pérfection under Ansin and his eminent
disciples who provided the Practical Principles and the necessary terminology to
derive fresh rulings in the area of political jurisprudence). it would have been
impossible for the proponents of al-wildvat wl-drma 1o legalize as well as institu-
tionalize the all-comprehensive authority of the mujtahid in hus role as the marja’ al-
faglid and al-wall al-fagih.
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Conclusion

The carth shall nor reainn but there will always be a learned authority
Calier) from uevong s, whoowdll destingash the trath Trom Gilsehood.

Phe propheey of Tmam al-Sadig. as the present study has demonstrated, has been
futfilled for the Shit community throughout their history following the occultation
of theit Tast Tmam, al-Mahdi, during which there has always been an ‘alim to direct
the community o 1ts goal The presence of a learned suthonity has, moreover,
senerated conhdence o the Shita community 1o manage its socio-political affairs
thromsgh the contingencies that have occurred since the occultation of the Imam.
There s no doubt that this confidence was generated, in large measure, by the
personal character of an “afim who had taken upon himself to “distinguish the truth
fraom falschood.”™ preserve it in s oral and written pronouncements, and dissemi-
nate i among the populace by training students who were made responsible to
teach the Shia. This conmtnibution of the Shiti scholar to the preservation of the
Imamite warldview strenpthened belief of the Shita in the continuation of religious
lewdership. and this gradually prepared the way for the Shif learned authority to
assume the much wider socia-political leadership of the Imamite community as the
functinnal Imam. More significantly, the acknowledgment of the faithful made it
possible for the ShT jurist to assume the all-comprehensive authority (al-wildyvat al-
dmpmia) of the Tmam as a just ruler, when historical eircumstances made it necessary
for hom to do so

This development in the authonity of the Shi'i jurist was not something that
awaited the peniod of the Complete Occultation of the last Imam; rather, it had
hegun during the time when the Shii Imams. living under difficult political circum-
stances (eighth-ninth centunes A n. ), could not assume full responsibility for direct-
ing the affairs of their Shin. Hence they delegated their partial authority to those
amang their close associates who proved their lovalty o them by believing in them
(“sound behet™) and learning from them ("sound knowledge). This was the begin-
mng of the deputyship (nivdba) of the Imams, on whose authority those trusted
disciples managed the religious and socio-political affairs of the Shi'a in widely
separated areas hke Kafa, Oumm, Rivy, and so on,

With the occultation of the Imam, his deputies assumed wider authority smong
the Imamite community, responding to the urgent need of preserving the Imamite
ideology. Historical vicissitudes required the commumiy to respond without com-
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promising the central doctrine of the Imamate, This response was worked out by
the Imamite jurists, as the spokesmen of the community and the deputics of the
Imam, with due intellectual caution about the nature of the authority of the
Imamite jurist during the occultation.

1t is methodologically convenient to divide the responsa of the Imamite jurists
in this regard into four historical periods when major works dealing with political
jurisprudence were written.

The first was the Bayid era (945-1055), when the enunent personages of the
Baghdad school of Imamite jurisprudence—Mufid, Sharif al-Murtada, and Tasi—
discussed the wilaya (authority) of the fagih and delineated this authonty an thew
jurisprudential works wherever necessary.

Then came the post-Scljig and the llkhamd era (twellth—fourteenth centu-
ries), when prominent jurists of the Hilla school of Imamite jurisprudence. like Ibn
[dris al-Hilli, Muhaggiq al-Hilli, ‘Allama al-Hilli, and Shabid I, wrote their works.
expounding further on the discussions of the Baghdad school in the matter of
wildyar al-fagif.

The third was the Safavid era (1501-1786), when junists like Muhagqiq al-
Karaki, Shahid 11, Muhaqqiq al-Sabzawari, and Fadil al-Hindi wrote their commen-
taries an the works of the Hilla jurists and discussed the authority of the jurists,
explaining its wider implications for ITmamite temporal authority.

The fourth was the Qdjar and the post-Qajar era (late eighteenth-carly twenti-
eth centuries), when the monumental works on jurisprudence produced by great
scholars like Najafi, Ansard, Muhammad Kiazim Yazdi, Muhsin al-Hakim, Rih
Allah Khumayni, and other modern jurists defined und set the authornity of the
jurists, as adumbrated in the works of the previous generations of Imamite jurists,
on a firm theological basis of the “general” deputyship of the Hidden Imam.

During the first period (945-1033), the juridical works produced under the
puidance of Mufid and his Baghdad school indicate that assuming the leadership of
the Imamite community was not only a logical extension of the Imamate of the
Hidden Imam, but also that the necessity to do so was not problematic legally, The
Imamite jurists had to preserve the Imamite theory of leadership, which included
the spiritual and temporal authority of the Imam. They witnessed the establishment
of an Imamite temporal authority under the Bayids, which had to be explained
without compromising an ideal threatened by political contingencies. According to
this ideal, the Imam, as an infallible leader and authoritative interpreter of [shime
revelation, was the sole legitimate authority (af-sultan al-a@dil—i.c., the Just Ruler)
in whom temporal authority could be invested. This ideal was the classical theory ol
the Imamate, which assumed the unity of religious and political authority under the
explicitly designated Imams. However, reality mirrored the absence of the tempo-
ral authority of the Imams. The Imams, troubled by the role of the sinful occupants
of political power and sensing their inability to replace them, worked toward free-
ing the Imamate from being conditional upon the Imam’s actual investiture as o
political leader, as required, for instance, by the Zaydi Imamate. Accordingly,
historical realities necessitated a division of the Imamate into religious and politica’
spheres. The political authority of the Imam was considered usurped by “unjust”
rulers, but his religious authority remained intact to enable him to provide the
necessary socio-religious prescriptions for his Shi'a. Nevertheless, in theory, he was
the Just Ruler (al-sultan al-'adil), divinely designated to exercise religious as well as
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pobitical authority. In this way the Imamite ideal continued through all political
crreummstinees until the twelfth Imam went into occultation (a,p, 874),

Fullowimg the veeultation. the Imamite theologians disregarded the cleavage in
their theoretical pronouncements on the Imamate and, following the examples of
the Tmams, kept themselves unisullicd by the injushice nherent in political as such.
Einder these conerete and contrived circumstances, the power of the Imam came 10
be mueisured i twerms of his knowledge (al-tm), which he had inherited from the
Prophienc source, through the proper designation (nass). Consequently, in Imamite
thealogy “power™ an the sense of “authoriny” having moral and legal HUPEICY
with the night of enforcing obedience came 1o be recognized in the ", especially
whon the power to excreise control or commumd over athers remained in the hands
ot these who are frequently mentioned 1in our sources s instances of af-sultdn al-
fed"or (tvranmeul or unust ruler),

When the Buvids came o power some sevently yvears later, the guestion ol
Imurmte polincal authority began to be addressed in jurisprudence. However, the
purists teilheed all oo soon that the comtinuation of the soco-religious structure of
the Tmamite community depended upon consolidation of the institution of the
deputyship of the Tmam, not on the Bayid sofiins, wha had allowed the Sunni
cubiphate o continue an symbobe of the unity of the majority of Muslims, The
deputvship, for these junsts, became o sort of trust in the Hidden Imam, one that
could assame functions that the Tmam, hid he been present, would have under-
taken himselt or would have delegated to someone qualificd to represent him, such
as the Khalifar ad-emdm. Thus, deputies were suthorized to undertake functions with
theologco-political implications, as tunctional Imams, with the potential of becom-
ing sultan al-zaman (the ruling authanty of the nme), in the general interest of the
ahi'n

Dunng the second penod (twelfth—fourteenth centuries), the rulings of Mufid
and Tusi regarding the authornity of the deputyship of the Imam came to be identi-
hed with the well-qualificd junst who could exercise wilidyva in the administration of
justice and whatever was related to it Their rulings went through further clarifica-
o, wath the result that in subsequent works on jurisprudence the possibility of the
existence ol al-sultin al-ddil (the Just Ruler), wlong with the Imam proper, wis
considered tobe grounded. Jurists during this period were witnesses to the political
turmoil following the breakdown of Sunni Sefjng authority and the destruction of
the “Abhasid caliphate by the Mongols. This unfavorable situation more than any-
thing else convinced them that the existence of Shi'i political authority (other than
that of the Imam ) willing 10 consider the implementation of the Shari'a was not only
cxpedient but necessary. because it fulfilled the abligation of “enjoining the good
and forbidding the evil.™ The fullillment of this oblipation also provided legitimate
prounds to apply the phrase al-sultan al-adil to any Shii authority committed 1o the
promulgation of the Shart

In this regard, Shi'i jurisprudence reflected o similar development in the juridi-
cal corpus of Sunni scholars, who, following the termination of the “rightly guided”
caliphate. had rationalized the existence of the sulidn (theoretically, the Just Ruler)
and the public order he protected, not so much as identical with the faith, but
ndispensable for safeguarding and widening the application of the principles pro-
vided in the normative Shari‘a, In other words, the Islamic state under the sulidn
was an end in itself only inasmuch as the community required it for “drawing close
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to obedience to God and away from disobedience™ (the purpose of huf). Signifi-
cantly, the legitimacy of a public order under the suftdn was measured in terms of
the glory of Islam under his authority, This glory was regarded an exphcit sign of
divine approbation of a rule that otherwise lacked theological validily,

Among the administrative institutions that had grown up in the Islamic empire.
al-gadd’, admimistration of justice, became one of the most important in preserving
the popular sense of universal justice. As such, at times when the central power of
Muslim rulers had disintegrated, the prestige of al-gadi in general became immea-
surable. In ShiTsm, al-gadd’ became the most fundamental aspect of the growing
political power of the jurists, who, in their position as the lawiul administrators of
justice, were regarded as the protectors of the people against the unjust behavior of
those in power. The license and tyranny of those in power. in addition to the
expectations of the Imamite community, reguired jurists to undertake the wider
role of the functional lmam (beyond their already well-cstablished role as the
interpreters of the Islamic revelation), in their capacity as the “gencral” deputy of
the Hidden Imam. The new role was carelully warked out in all its details under the
rubric of wilayar al-faqil in subsequent eras.

Dring the third period (15301-1736), when the Shita state was established in
Iran under the Safavids, the works of jurisprudence took note of the development
of the temporal authority of the professing Imamite sulign by further interpretation
and even legitimation of sultan al-zamdn for management of the affairs of the
Imamite community, The most significant argument justifying the authority of the
Jurist was that it made it possible o implement Islamic laws betore the return of the
Imam from occultation by asking jurists to undertake the responsibility of their
exccution, because they had been considered as the wfi af-'amr (those who possess
authority) through the exegetical extrapolation of the rescript wnitten by the twelfih
Imam. In other words, the junst among the Imamites could exercise authority
similar to that of the swltdn among the Sunnis inasmuch as the sulidns likewise held
the position of wli af-"amr (those who were invested with authority) in the Sunni
community, The wild@ya of the jurist, more specifically his wiclding of al-wildyar al-
‘@mma (the comprehensive authority), had the same legal validity as the authority
of wli al<amr in the Muslim public order. Moreover, just as the investiture of
wildvg was necessary o carry out any official political function, so the investiture of
al-wildyat al-"anyma was necessary 1o carry oul the obligation of "enjoining the pood
and forbidding the evil.” This obligation was the main revelational justification for
the existence of any government during the occultation. Because the Imam had
invested the “general” deputyship in the jurist, he was the most qualified among the
Imamites to undertake the implementation of the obligation in his position as one
of the category of nla al-'amr.

The implications of the comprehensive authority of the Imamite jurist became
obvious in the fourth period of the political jurisprudence of the Imamites, from the
eighteenth century onward.

During this period, the position of the jurist became centrahized and institution-
alized in the position of marja’ al-taglid (the authority who was followed by the
general membership of the Shi‘a as its religious leader). With the failure of those
invested with power to uphold justice. the comprehensive authority of the jurns
began to be seen as an alternative authority that could replace the corrupt ruler and
fulfil the function of al-sultan al-adi. In the eyes of the Shita the junst, who was
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appoiited by the Tmam on the basis of s general permission, had more legitimate
elarm than did the monarch 1o exercise al-wilivar al="dmma in the nume of the
Hidden Imam pending his return. Moreover, he enjoved the confidence of the
turthiol us therr religious gmde, tor they regarded him as the deputy of the Imam,
sharing in the Imam's chansma, I a distiner way, then, the junst had a popular
mandate 1o funcuon as the waeli al- amr of the Shi'a. in a way the monarch lacked.
Thus, al-wilavat al-dmma of a junst who possessed “sound belief,” "knowledge "
and “character” substituted for the wilava of the Imam, and generated loyalty 1o
Imami Shifism through the process of pledging obedicnce to the authority of o
learnud purst {aglid)

The cighteenth-twenticth centuries marked the introduction of @ modern sys-
Lem of wdministration. modern education. modern values, and sooon. More essen-
tiadly, this perod affected both the mterpretatien of af-wildvat al-'@Gmmea of a jurist
and the expectations of Shimtes from the wd'th af-gnder (depoty of the Imam ), The
mest important aspect of the wildyva, which hid been neglected inall the discussions
an pohitical jursprudence, was the right of the Shica to determime the jurist's qualifi-
cithon toassume the comprehensive authority of the Timam, This had been a well-
established poimt in the carlier works, where the difference between the wildva of
the Imam and the jurst was exphicitly seen in the acknowledpment afforded by
helievers, Whereas the tormer did not depend on the people, bocause 11 was a
divinely ordiined office, the latter clearly depended on the acknowledgment by the
Shira of the charactenstios that would gualify a particular scholar 1o assume the
wilaya mvested in him througha general designaton of the Imam.

Although thisaspect of the right of the Shita has received careful elucidation in
some works of junsprudence. al-wildvar of- antma has now become entangled with
the natonal wdentity of a particular group of the Shita living in o particular modern
state. This development, from which the Shit vision of al-wildval al-"dmma was
spared untl now_ has given rise to @ ension similar o that experienced by Sunni
Muslims, who have become divided under different national identities 10 which
they must adhere while maintaiming the universalistic vision of Islamic revelation.
The rationalistic and particularistic vision has created obstacles 1o the revival of the
umversal Sunni caliphate. Similarly. it s doubtful that the particularized al-wiliyat
al-dimma of the Imamite junist in the constitution of modern Tran will allow the
recogmtion of the walf af-faqgih as the just ruler of off the Shi'a, pending the return
of the Muhd).



APPENDIX

The Imam'’s Share
in the Fifth (al-khums)
during the Occultation

I have dealt with the subject of el-khums (“the fifth™) in an article entitled “Al-
lehumis: the Fifth in the Imami Legal System,” where I have examined in detail the
concept of al-khwms in Imami Shitsm and have discussed it in the context of Islamic
jurisprudence in general.! For the present study, 1 need to elaborate on the Tmam's
share in this tax during the oceultation, for it has relevance to the development of
al-wildvar al-"amma of the jurist,

In the Imamite legal system al-khums applies to a variety of items and 15 used
a much wider sense than the booty taken from ddr al-harb (abode of [the enemies of
Islam defeated in| battle). This is one of the basic differcnces between the Lmami
and other schools of legal thought in Islam. According to Tust, in addition to the
spoils of war, al-khuwms applies to all that is acquired from hoarded treasures, from
mines, or from the sea, regular earnings, and so on.* Moreover, the allocation ol
the khums payable on all these items forms another major difference between
Imamite and non-Imamite legal systems. In Imami jurisprudence the &fions was
apportioned according to a sixfold division: so much each for God, the Prophet, his
family, orphans, the needy, and waylarers. According to the majority of Imamite
scholars, the shares of God and the Prophet belonged 1o the latter’s successor, his
wall al-amr (the executor of his testamentary injunction). Thus the Imam received
three shares, two as the rightful heir of the Prophet and one allotted to him on
God's behalf: the remaining three shares belong to those among the Bana Hashim,
the Prophet’s clan, who are orphans, poor, or wayfarers.”

The division of the khums into six portions conformed with the hteral applica-
tion of the injunction in the Qur'an, They were to be administered by the Imam
himself, because al-khuans, in the jurisprudence of the Imamites, constitutes the
state's share in the Imamite political system, with the Imam as rightful head of the
government invested with wildyat al-rasareuf (total discretion in admimstering the
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atfarrs of the Mushim community) * As a consegquence, administration of the kfms
reguires the perpetual presence of the Imam or his specially appointed deputy. As
i other arcas of ITmamite junsprudence, a4 question arose not only about the
admmistration of al-Khums during the occultation. bt also whether or not the
Khums s payahle ar all dunng the absence of the wall al-mealug (the absolute
authonty —ie . the Imam). The latter question leads to the highly debated issue of
Brmite authonty duning the perod of the oceultution: Who is suthorieed to ot as
the leader of the Tmamite community pending the return of the twellth Imam?

The khums during the Oceultation of the Imam

Orne o the fundamental problems in ralings alvout the &y during the occultation
Wi been the lack ol unambiguous docamentation 1o support its incumbency during
the abvcnce of the wdministrator of “the Rlth"™—namely, the Imam. Mufid has
peknowledged this sitwation m the matter of Alneeny by confessing that s one of
the truly testing and perplexing questions in junspradence. Major Imamite figures,
s we shall see presently, have experienced confusion in the management of the
cabire &firerey, nob just the Tmam’'s share of it Unlike zakal which was, at least inois
outhnes, lmd down explcitly m the Qur'an, reference to &hms i the Qur'an is
hmited to one passape (5:41). Moreover. there does not scem 1o be a consensus of
npimion even among the mapor Sanm uests as 10 the manner of distribution of the
fhs. and the sources reveal that the whole controversy arose shortly after the
Prophet’s death. Por politcal reasons, which cannet be elaborated here, the carly
valiphs had o deal with the shares of the Prophet and his tamily in the Khums,
capeciilly when the nearest of kin demanded that their entire share be handed over
tir them.!

Differvnces of vpinion among Sunni jurists, sometimes among the jurists of o
single school. in solving this question suggest that there were Iwo important consid-
crations, that miucnced their final rulings with regard to the Prophet’s and his
tamily™s share. First, if these shares were acknowledged in the khuwms even after the
death of the Prophet and handed over to the Imams from among the ahl al-bayt,
then 1t would have meant, however indirectly, recogmition of their night to leader-
ship in the community. This is by virtue of the fact that the Prophet was entitled 1o
thee khiens because of s being the leader of the wemma, Secondly, 1t was important
to uphold the witayar al-rasareuf of the ealiph and give him complete discretion in
the disposal of the kiiwms, thus imiting or even declaring null and void any claims
by theah! al-bave to the khems.

Bur for Imamite jansts, af-klams was the right of the Imam and his nearest of
kin, and. sccordingly, its management was equivalent 1o the management of the
property belonging to an absent person, a transaction that called for extreme care.
Its management, moreover, required proper investiture because it was part of the
wildvat al-tayarrif in which, as o walf, the “guardian” could exercise his free discre-
tion i disposing of the goods belonging 1o the Hidden Imam. In other words,
administration of the khuems was part of al-wilayar al- dmma, which, if proven valid
i the case of a junst, could also empower him to exercise his diseretion in the
distribution of the khums, However, as | have indicated in this study, there is no
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consensus about el-wilavar al-"@mma of the jurist, and conscquently there is no
agreement in the junist’s right of administration of the khums,

All major works of Imamite jurisprudence have a long section discussing al-
khiums, more specifically the three shares that belong to the Imam in occultation,
citing the opinions of all major Imamite jurists like Mufid, Sharif al-Murtada, Tuosi,
and others. One of the most comprehensive discussions on the subjectis recorded by
‘Allama in his work on comparative jurisprudence, Mukhualaf,” where he chronolog-
callv takes up the opinions of major jurists from the classical period. This indicates
the significance attached to the problem of the right of the Imam in the khuwms and the
way it should be administered during the occultation, in the absence of any explicit
text regarding it. This latter fact, according 1o Ibn Idris, led to different judicial
decisions about the disposal of the Imam’s share during the occultation,”

The Imamites, according to Mulid, have differed markedly in the matter of the
Imam's share during the occultation, One group mamtains, without citing any
documentary evidence, that the giving of this tax is void during the occultation.
Some say it is obligatory to bury it. To support their view, they cite the statement
about al-Qa'im's (i.e., the twelfth lmam’s) reappearance when the carth will bring
forth its treasures. Others maintain that it 15 a recommended duty to distribute it
among the poor of the Shi'a. Still others say that it is necessary Lo preserve it (Le.,
put it aside] for the Imam as long as he 1s alive, and when death approaches him he
should make a will (wasiyva) enjoining one of his trusted [ollowers to hand it over
to the lmam when he reappears; and if this trusted follower dies without sceing the
Imam, then he too should make a similar will enjoining some other reliable person
until the funds reach the Tmam. This is the opinion accepted by Mulid because the
fefiprs is the right of the IHidden Imam. Inasmuch as there is no prescribed rule as
to its disposal before his occultation ends, this is the only way that the khums can
ultimately reach him. Thus, rules Mufid, it is incumbent to save it for the Tmam
through perpetual wasivya until the time when some appointed person reaches the
Imam oris able o deliver the Afuens to him, or at least there is someonc who could
deliver it to him in due form. If someone prevents the spending of the Imam’s
share, while distributing the other shares of the &hums among their due recipients,
as specified in the Qur'an. then (asserts Mufid) he has acted in perfect accordance
with the injunction,

MNext, Mulid proceeds to give reasons for the existence of different opinions in
this matter. He also acknowledges, as other jurists have done, that there is no
textual proof to support his opinion, although there is a supporting rational proof in
the form of a moral axiom that regards it improper to dispose of any property
without the owner's permission.” '

However, Mufid seems to have revised his opinion regarding the Imam’s share.
In his al-Risalar al-gharawivya, he says that when the rightful lmam is absent, and
the Shifites cannot reach the Imam or do not know his whereabouts (due to the
severity of the fagiyva and the necessity for the Imam to conceal himsell ). when
they have collected the khuwms, they should give it to those among the descendants
of the Prophet who are orphans, needy, and wayfarers, and they should even
increase their share “because of the severity of their need and the obstruction of the
Sunnites to their right, and their [sulfering under] oppression and suppression.”
Their share, says Mufid, is not the same when the Imam is present, because of the
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chunged circumstances. He then cites a hadith report that supports the consider-
ation of anoncrease of shares when there s need of g0

Tusi has followed Mufid's opimion in general, but he provides a turther develop-
mentan the ruling when he savs that the lmams have given permission, 1o their
Shiites durmg the ocoultation, 1o dispose freely of their goods that would normally
gotothe khms, for what they need in order to cover the expenses of i MArriage,
the mransaction of busimess. or buving or building o residence. But for other than
these stated purposes. Tasi coutions. it is not permissible 1o freely dispose of the
Abrrny at all Ax for the imam’s share from treasures and other sources during the
accultation. Imamites have held differing views, but there is no textual evidence 1o
support their views, and cvery urst. says Tosi, has ruled in conformity with the
principle of precautionury measure (eeivar). Some have maintained that it is permis-
sthle that even the Tmam's share be used for marriape, business. and residence
purpesest athers have ruled i necessary t hold it in guasi-perpetual escrow, as
deseribed above 1

Thn al-Barrap. who had studied with Mafid and Sharif al-Murtadd . and who was
the qadf in Tripoli as well as Tasi's representative in religious matters in Syru, was
apparently the irst person to explicitly maintan that the Imam’s share should be
taben iy the Imam, 13 person cannot meet the Imam, then he should hand it over
to somcone whom he trusts, as to religion and reliability, among the Jugaha of the
Imamiyya. He should also lay a testamentary injunction upon him to hand it over Lo
the Imamaf he meets him: but i he does not meet him, then he should Tay o similar
inpunchion upon another person. and so on. 2

Sallar al-Dayiami. another student of Mufid and Sharif al-Murtadi, and Tosi'
contemporary. ruled that the Imam's share cannot be disposid of freely without his
permussion. However, he savs. during the occultation, the kfiemy has been mude
lawlul Tor Shi'ites 1o dispose of as a special gift from the Imam, 0

A similar opinion was expressed in the work Wasita by Ibn Hamaza al-Tisi. who
had studied with Tasi or Tusi’s son Aba "Alt, According to Thn Hamza, if the Imam
s not present, then the Imam's share should be distributed among his Shita
(mawadihe). who acknowledge his right in the khums, and who are needy, honest,
and pious. As 1o its distribution, the Imam must supervise it i he is prosent;
otherwise 11 1s the duty of the person on whom it is incumbent to distribute it
fittingly when the Imam s in occultation. He showold be informed of the ientity of
righttul reciprents and should distribute it to the best of his abality. It s, however,
hetter 1o hand it over to some prous fugaha’ 1o undertake it distribution. Indecd, if
he thinks that he cannot perform this duty well. thun o s encembent on him to hand
it over for distribution to scholars learned in figh. 1bn Hamza even maintains that
all six shares of the kfems (1.¢., the Tmam's and the Hashimites' shares) must he
hunded over 1o an Imamite jurist becanse, in his opinion, the three shares of the
Imam should be distributed among the Shiites in general, as specified above;
whereas the other shares must go to the Hashimites, in accordance with the
Our anic injunction. '

Ibn Idns, the leader of the Imamite jurists in Hilla, also discussed the mam's
sharc m great detail. After citing and commenting on opinions of all the major
Imamite jurists, he gives his own decision—namely, that one should make a will
regarding the Imam's share and leave it as a trust 1t s not permissihle, according to
him. to bury the Imam’s share. as maintained by some an the basis of the hadith
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that says “the earth will bring forth its treasures when al-Odim |i.e., al-Mahdi]
rises,” for there is no well-argued reason for doing so. It is significant that he does
not deal with the right of the Imamite jurist to colleet the Imam's share and
administer its distribution. ?

Muhaggiq al-Hilli is perhaps the first Imamite jurist to rule that the lmam's
share must be administered by the one who possesses wilayvat al-hukm (the author-
ity to administer justice) by virtue of the right ol deputyship. Commenting on this
opinion. Najafi says that it is conditioned by the circumstance of the occultation,
and is intended to ensure that the Imam’s share be expended in the way the Imam
himself would have determined. '

The culmination of all the opinions in the matter of the ITmam’s share in the
khums was marked by Muhaqqig's nephew, and his most erudite disciple, "Allama,
whose various works on jurisprudence have dealt with al-khums in different con-
texts. In his Tadhkira, "Allima upholds the lawfulness of the Shi'a’s applying the
Imam’s share in the expenses involved in marriage, buying 4 home. and engaging in
trade, which, according to him, was permissible both during the lifetime and in the
occultation of the Imam. The reason for this pernmssibility was to protect the
Shi'ites from sinning, given the absence of any other way for them to receive the
Fhums. This, says "Allama, is the greatest category of heed for the Shi'a during the
occultation.'”

In his Qawd'id, "Allama takes up the matter of the Imam's share in the Khens
in the section dealing with zakdr, and rules that during the oceultation a belicver has
a choice between preserving the Imam’s share through ongoing testumentary provi-
sions or distributing it among the three specified categories of recipients among the
Prophet’s descendants.'® This ruling is elaborated in his Mukhialaf (in the section
called Kitabh al-khums) at the end of his lengthy discussion of the general issue. He
begins by stating that the most preferable among the opinions is that the kfrums
must be divided into two parts. What belongs 1o orphans, the poor, and wayfarers
among the descendants of the Prophet should be distributed among them according
to their needs. What belongs to the Tmam must be preserved for him until he
reappears. It should be handed to him either in person or through ongoing testamen-
tary provisions to thoroughly reliable persons until it reaches the Imam. As for the
distribution of his share among the destitute of the Hashimites, some hadith reports
show that this was licit when the Imams were present, All the more so, then, can it
be presumed permissible for their descendants when they are in need during the
occultation.

Furthermore, it is established in tradition that if the share alloted to the desti-
tute is less than their need, then it is for the Imam to compensate them from his own
share so long as he is present. If so, it ought also to be in effect during the oc-
cultation, because that which is obligatory in khums does not become void during
the occultation, especially when God's own right is involved. If this is granted as
valid, then to administer the distribution of the Imam’s share to the destitute among
the Hiashimites is the duty of the one who possesses wildyal al-hukm on behall of
the Hidden Imam. The wali al-huket has to fulfil the responsibility of admimstering
this share, exactly as he would in the case of an absent person. This walt al-hukm is
the fagih, the reliable person, qualified to issue legal deasions and to administer
justice, Anyone besides him who undertakes Lo distribute the Imam's share must
account for his action, ™
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It should be stated that from the time of Muhaqqig the fagih was clearly seen as
the deputy of the Tmam fully invested with wildvar al-hukm, and authonzed
manage the Tmam s share as the most qualified individual to ensure the proper use
of the Adeeres in accordance with the wish of the ITmam in oceultation, In the works
al the Shahid | and Shahid 1 the opinion that the Imam's share must be given o the
b (deputy ) of the Hidden Imam—that s, a well-qualified junist—was well estib-
hshed and was regarded as the preferable one, even when other opinions were
mentioned alongside o for academie reasons. Also, it appears from Shahid 1's
ruhing that no part of the Tmam's share can be disbursed among other legal recipi-
ents of the Aluens. An exception, however, wis made regarding expenses for mair-
rripe. teade, and residence, wlhich could be provided {rom the Imam's share
urrestactedly

The case for the administration of the Imam's share by the one who exercised
wilayar al-akm wis further strengthened during the Safuvid era, s may be seen in
the furidical works of the period, 1t was argued thit the jurist has the wifidiva over an
absent person’s propeny. and this included the Hidden Imam’s amwdf (“goods,” in
the sense of the hifth) According 1o Najahi, Maghsi, in his Zad al-nia'ad, indicated
thiat mest scholars have taken the position that if a person has collected the &y
and then decded to dispose of the Imam's share himselt, this still does not relieve
Wime ol Tus responsibabity. Rather, says Majlisi, ot s incumbent upon him to hand
over nen only the fmam’s share to ef-hakim, hut “1ts my supposition that the ruling
atlects the entire & frerey. ™

Sahzawirn. who studied with Maghses father, Muhammad Tagi, after discuss.
img varions atems on which the Jdheery must be pad Caondd which have been made
lawful to the Shifites), comments thal the opinien to the effect that the Imam’s
share s Dieit for the Shi, unrestrictedly, s not without strength, However, for
satety s siuke.t must be spent among the existing catepories of the rightful recipi-
ents, under the supervision of the righteous, well-gualified jurist who can issue legal
decimons. The jurist should supervise it carefully, ay Gir as possible, and distribule it
adequately to the needy, not exceeding one year's provision. Then he cites an id’,
on the authority of Shahid 1. stating that the Imam's share must be distributed
amang the three categonies specified above. Morcover, some scholars have re-
gutred that the share be distributed by af-hakim,; otherwise the person on whom it
was incumbent 1o pay the bhums would be held responsible to pay it again: whereas
Mufud. says Sabzawarni, in his al-Risalat al-gharawtyve indicates permission for the
owner by undertake s distribution direetly . This is also Sabzawari's conclusions in
bis Kifavat al-ahkam. ™ In his Dhakhira, however, s raling mentions the option of
either preserving the Tmam’s share until the Imam reappears, or giving it 1o the
Jurist who has wildyat ab-hiknr. The fagih, says Sabzawari, can distribute the khums
toneedy recipients on the basis of his pivaba (deputyship) from the Imam in general
matters affecting the Imamite community &

During the Qajar period, Imamite jurists had almost reached consensus regard-
mg the disposal of the Imam's share in &fiems, which clearly reflects the consolida-
tiom of the jurist’s position in the Imamite gommunity, One should also note the
frequent use of the title al-muftahid for the fagifin juridical writings during the late
Safavid and Qdjar era. Thus, Shaykh Ja'far Kashif al-Ghita® (d. 1228/1813), cele-
brated for his opinion on jihad during Fath “Ali Shah Oajar's rule, takes up the
question of the Imam's share i the khums in his Kashf al-ghitd’. He believes that it
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should be given to the Imam when he is present and when it is possible to reach
him. During the period of ragivya (precautionary dissimulation) and ghayha (oc-
cultation} it should be disiributed among the three categories of the Hiashimites {as
specified above). This, savs Shaykh Ja'far, is more appropriate than any other
procedure.

This distribution should be undertaken by the mujalid, as a precautionary
measure, and he should be the best one among them. The mufafid should under-
tuke to spend it in the most fitting way. However, when it is difficult wo deliver it to
the mujtahid, or there is a valid excuse for not doing so. or when it is impossible to
guard the items belonging to the lmam until permission regarding its disposal from
the mujtahid reaches a suitable person, then it is proper for any nighteous believer
to undertake its distnbution. If someone gives the Imam’s share to a persan other
than the mujtahid or s appointed agent (wakil) or the one who has his permussion
to collect, when it isin fact possible to deliver it to one of them, then he should pay
it again. ln any casc, it 1s tor the mujtalid to give permission. although precaution-
ary measure (shiiydar) requires that the donor pay the Mluoms again,

Also, someone could give it to a person whom he believes to be a mrgprahid, and
it later transpires that this was not the case: if the Al s still wath the recipient,
then the donor should take it back from him, If it has been spent, and if he is certain
that the Imam’s share is still undistrnibuted among the other three categornes of the
Hashimites, and if he is unable to repay it himself and the one who received it in the
first place is also unable to do so, then the donor is not responsible

This is the first time that we read a detailed ruling about the administration of
the Imam’s share in the Lhums where the mgtahid s role s clearly defined. Najafi,
who is not anly the contemporary of Shavkh Ja™far but also his colleague, and who
studied under the wsali muptahid Wahid al-Bihbahiani, consolidates Shaykh Ta'far's
position regarding his ruling on the permission given to a nighteous believer 1o
undertake the distribution of al-Ahwms when the mujrahid is inaccessible. However,
Majafi adds, a pious mdividual would not dare to undertake such a great responsibil-
ity, “because of lack of clarity in the rulings connected with i1, [a situation]| where
both reason and revelation require a person to adopt precautionary measure, ™™

As for its being licit for the Shi'a to receive the Imam's share of the khams,
Majafl cites several jurists who believed that the Imam’s share was licit for the
Shifites. Their opinion (as cited by Muhaqgqiq), says Najali, implies that the entire
khuems is licit for the Shi'ites and they do not have to transmit it to some duly
constituted authorty, In support of this opinion these jurists cite several traditions
that refer to the lawful authority granted to a particular individual at a particular
time, not signifyving gencral application of the permission. Moreover, what the
Imam can make licit 15 only that which belongs to him, and as such the half of the
khums that belongs to the Hashimites cannot be made licit, as documented by Tbn
Junayd al-1skafi (d. 381/991), Mufid's teacher. The evidence that has been gathered
in the communications of the Imams supports the licitness of the Imam’s share only,
not that of the entire Afins, Furthermore, even in the case of the Imam's share,
only part of it was made licit for certain of the Shitites when they sought the Imam’s
permission for stated purposes,

It is evident, says Najafi, that the Imams had agents who were collecting the
fhums on their behalf, especially for the nearest of kin of the Imam who could not
be helped from the zakar, as ruled in the laws governing zakdr, Even during the
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Short Occultation, savs Najali, which lasted for some seventy yeurs (a.p, B74-94]),
the four deputies of thee Tmam used w collect the kleems and were fully awire that it
wiis the will of the Tmam that they should dooso. Also, the raditions reparding the
dhistribution ol the Lheerrs confirm that it was not made et in its entirety, nor wis
there permission for the Shittes to make disbursements from at, It is, furthermore,
evident from the principles governing juristic practice. and from the body of textual
proot. that e one has o right w freely dispose of thit which does not belong 1o
him. ™

The Akhbairy purests, whi, im general, were averse to inereuse in the migtaliid's
authonty, which accarding to them had no textual basis in the akhbar (traditions),
wore supporters of the opmion favonng the licitness of giving the Imam's share of
the dfeeens 1o the Shine Shaykh Yusol al-Bahram, the Akhbar contemporary of
MNapufi, has o detwled study of the traditions on al-kfiees 1in s Hladd'tg, along with
his dhseussion of vanoos opimions on the handhng of the Tmam's share during the
vwcultation. The AkhBan opmion s summed up at the end of the section on al-
Kdeternes, where Bubriam savs that the entire Efien should be transferred to the
Irnaens when they are present and in authonty, or o therr designated agents. 1 is
not poermissible to dispose of it wathout thesr peemission, whether their permission is
considered cither obligatory or recommendable (1he two possibilities in the injunc-
tion, with the former biang more probable ) 10 nod incombent on behevers (o ask
the Trmams what they should do owith it after it reaches them, except that it is
understond Fromm some reports thit the Tmames miade it it lor the one who brought
it to them Itos the Believers' right o spend it on rightful recipients m whatever
ameounts they see fit

During the accultation, however, siays Bahrani, the more plausible view is that
the shares of the Hashimites should be given to them. as mantained by the magority
of Imamite qunsts. 11 s obligatory to deliver those shares to them, if there is no
ubstacle to dinng 500 As tor the Imam's share. the most plausible view is that it s
licit tor the Shi'ites to accept it on the hasis of the resenipt from the twelfth Imam as
recorded i Kulaynis Kafi Nevertheless, regard for mgiyvya precautionary measure
(rhtviae) requires that it be spent on deserving Hishimites. But as for the licitness of
the entre khwms for the Shines unnl the dav of jodgment, this idea, agrees
Bahrani. s difficull tocaccept, and 1 s contrary to the obvious sense of the verse of
the Quran and the traditions reported o support of the obligation of paying al-
dkefrerrs. =

Opinions on the Imam's share formulated during the Qdjar period remained
the standard view for subsequent Imamite jurists who refined the insistence of the
Llstli jurists om the seeptafrid s rode inothe sdmimistration of the entire khems. Thus,
in his commentary on Muhammad Kazim al-Yazdi's opinion on the Imam’s share in
the &l Cin his work af-"Ulrwat afl-warhegid, 2 which states that it must be handed to
the Tmam's deputy [the well-qualificd mugtakid|), the prominent jurist of the pres-
ent century. Muhsin al-Hakim (d. 1975), says that a muftahed well-gualified in
religious sciences could act as the representative fwakil, na'ih) of the Imam and
collect the khuemy on his behalt. The na'th had to be the righteous (‘@dif) and the
most learned (a'lam) jurist. Both these conditions were desirable in a mutahied 1o
ensure the proper use of the kfems in aceordance with the wish of the Imam in
nocultation.

The mujtahed, having received the khums, was to divide it into two parts; the
sahtm al-imim and the sahm al-sadat (for the three categories of the Hishimites).
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The first portion, which includes the three shares of God, the Prophet. and the
Imam, was to be used for the propagation of the faith and related activities. By this
specific use of the Imam’s share. Hakim contended that the administration of this
part of the Ahums truly belonged to a person who was well-informed in matters
pertaining to the faith. Thus, it was the mujrahid who should look after the imple-
mentation of the purpose of the Imam. The other portion. sahm af-sadda, was to be
distributed strictly among the Bani Hiashim only.™ What Hakim ruled was based
on the precedent provided during the Short Oceultation of the twelfth Imam. when
the special deputies of the Imam undertook the duty of collecting and administering
the kfugmns under the “indireet supervision™ of the Hidden Imam.

There is no doubt that the revenue from the khwms at that time, as today,
remained an important source of the mugitahids’ power and prestige as those invested
with wildyar al-hukm. Moreover, it was the revenue from the &humis that also made it
possible for the mujtafiids to remain independent of any direct control by the contem-
porary de facto ruler, the sidedn al-waqt. Indeed, it was the finaneial independence of
the fugahd that made it possible for the ShiT rehigious infrastructure to gscape
penetration by the ruling authority, whether in Iran or Irag, where the Shicenters of
learning and an authoritative reference, marja’ivya, were located.

The ruling that the nmuytahid can ensure the proper use of the kfuons in accor-
dance with the wish of the Imam in occultation has given much wider authority to
the jurist to interpret the will of the Imam. This has led to the opinions in modern
times authorizing the spending of the Imam’s share on troops and weapons enpuged
in the overthrow of unjust governments. This ruling carries with it the corollary that
the Imam'’s share can also be used in defensive jihad against the enemies of Islamic
public order,

It is reasonable to maintain that the administration of al-khums, especially of
the Imam's share, went toward further consolidation of the leadership of the func-
tional Imams of the Shi‘a during the occultation of the twelfth Tmam. The Shita who
handed their Lhums to the mujrahids did so with the conviction that the wtftahid
was truly the representative of the Imam (n@'ib al~imam), with full authority to
dispose of the funds in accordance with the will of the Imam and under his “indirect
supervision,”

‘The practice of giving the khoms to the well-qualified jurist also led to central-
ization of Imamite religious authority in the institution of authoritative reference.
marja’ al-taglfd. This is the point that Hukim's opinion is furthering when he lays
down the qualification of a'lamiyya (being most learned) in addition to ‘addila
(righteousness) for the jurist who is permitted to administer the khuwms. This was a
prerequisite in the matter of taglid (following the rulings of the marja’ al-tagliely, as
we have seen in the treatment of Ansiri's discussion on the wildyar al-fagil in
chapter 5, where the prineiple was to accept and follow the authority of the “miost
learned” miujrahid, who became the point of reference by the very fact of his being
righteous and most learned.

One may even suggest that the gradual development of the present-day opinion
regarding the khums and its administration by a mujtahid, as traced in this appendix,
helps us o understand the overall evolution of wl-wildyvat al-"Gmea (the comprehen-
sive authority) of 4 jurist during the occultation of the Imam. 1t is the chapters on al-
ichums, al-fihad, and al-amr bi al-ma’rif wa nahy ‘an al-munkar in lmamite jurispru-
dence that set forth the role of the jurists in the Imamite community in such a WHY a5
to culminate in the “government of the jurist™ in modern times,
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gdals pighteovsness,” “moral probety.” I mamie qursprudence Caddle seoa guality
required al the transmitters (eawat, rijal, fagih, mujabid [y ) of the Tmamy’
lepuhings
al-adl  the docteine ol divine Justice. Cod 38 infimitely removed Trom every evil act and from
being romass in anythimg considered abligatory
ahl af-bave  “the Peaple of the Flouse.™ In Shi'T wiitings it meludes the Prophet. Tmam "AlL
Fatma. al-Hasun. u-Husayn, and other Tmams from among the descendams of al-
Husayn
ahl al-ifma o1 achab aldifma  “those who participated moreaching a consensus,” In Shi'i
wntings the phrase relers to some cighteen curly gssociites of the Tmams who took
part i the spma” wath the inbullible Tmam (n reaching g legally authontalive consensos,
al-akfhar, al-athdar (pl. ol khabar and athar)  Araditiony reported on the authority of the
Prisphet and the Fmams. Sometimes hadih s used as syponymous with dfebar, But
techmivally fadich 15 traditon related by the Prophet and the Dmams, whereis dhabar
is o report reluted By on associate of the Prophet or the Tmiam. Athar is apphed o the
saving of the Prophet and his associates
wkhbar  [mamite jursts who depended an the radinonal methodology of understanding
the text ol the akhbar (v §and discussed its implications within the hmited bounds
ol the apparent sense of the text of the Prophetic commumication.
‘alim  See fagih,
al-amr wa al-nahy  reforming to the ohligation of “enjoining [the good] and forbidding [the
cvil | i applicd umsprudence
arfipl. wsiElf)  in the context of hadigh, referrmg w raditions that had been directly “heard”
from the Imams,
al-dalil al-'aghi “intellecrual reasoning” and “demuonsiritive prmuj'“ wsezd in suppart of the
fundamental principles and their denvatives, supplementing ol dalll wl-sand'l {g.v. ).
and mdependent of i1, Ususily the inference s from effect 1o cause.
al-dalfil al-sam’i  “senptural’ and “traditional” proof wsed g exploning the fundomental
principles of the fuith {usil al-din) and their decivatives (el al-din)
dalil gari “absolute praof ™ In Imamite jurisprodence if refers to the proof that becomies
authoritatively hinding because it pencrates absolute certainty (i) in the mind of a
Jurist who determines this certainty through ratronal enguiry.
delil zanni “presumptive prool  In Imamite jurisprudence i refemn to a proof thal cannot
become bindimg. because it lacks absolute certainty. As such, in itsell it is invalid for
use as & proof o deduce a legal injunction.
Sarwa (pl. foidwd) legal. judicial decision deduced by o omgralid (fagih. jurist) after ne
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searching the sources of jurisprudence—the Cur'an, the Sunna, and the i —
exerting one's mental facultics to the utmeost,

Jugahd'  (pl. of fagif) = rijal, rewar “jurisconsult,” “junst,”

Jigh  “knowledge of religious law” in Islam. In the carlier penod the term also included the
speculative side of the faith in addition to jurisprudence, and wis used in the sense of
comprehending religious scicnces through independent exercise of one’s well-informed
judgment.

ghayba  “occultation,” “disappearance” of the twelfth Imam, with the understanding that
there would be no Imam after him and that he would appear to estabhsh the rule of
justice and equity as the Just Ruler (al-sufidn al-"ddil} (gov ) of Lslam, the Mahi,

al-hdakim  “administrator of justice.” Iy the context of Tmamite jurisprudence. he is the one
in whom seed@ver af-feokcrr (v, ) has been invested. Accordingly, the title is given o
much broader political signilication of “guardianship” of the Tmamite commumity
during the oceultation,

héakim al-shar’  in Imamile jursprudence. a ttle reflerring to the well-gualificd Tmamite
jurist who can decide on legal matters and supervise the alfairs of Mushms in the ares
of the application of the SharT'a.

al-hawdadith al-wagi'a or simply al-hawadith “futurc contingencies.” a phroase denved from
the reseript of the twelfth Imam and used as a technical term in jurisprudence to refer
to future difficulties that might be encountered by the Shitu, for which jurists (regwdr,
rifdal) must be consulted. 1t is also known as ane of the three fundamental “investiture
traditions™ that were extrapolated for the all-comprehensive authovity of the jurists.

hudid (sing. hade)  “legal™ or “statutory punishiments.”

al-hukima  “administration of justice.”

‘ihidar  the section of applied judsprudence that deals with “religions observances”—ihat 15,
actions done by virtue of human-divine relationship, with the mtention ol drawing
close to God (al-gurba).

fdza  “license to teach™ or “permission (o fransmit” Tmamite religious seiences given by
well-established jurists 1o their pupils, T also refers (o the certifieation given o oa
gualified jurist to employ (fthad (g.v.) Tor the purpose of deriving judicial decisions.

iffihdd  “a lawyer's exerting the focultics {of the mind) 1o the utmost Tor the purpose of
forming an opinion ina case of law (respecting a doubtlul and differemt point).” It is
an independent estimation of the jurst in o legal or theological guestion based on
interpretation and application of the authontative sources of Islamic law: the Qurian,
the Sunna, and the jjpd’.

al-fitihad al-shar'i  in Imamite jurisprudence, the independent estimation of & jurist to ob-
tain “absolute proof” based on Islamic revelution (the Curin and the Sunna of the
Prophet and the Imams) for the purpese of deriving o legal injunction. As such, it
rcjects the fifidd based on “presumptive proof”™ (@f-zann ), which is somctimes de-
rived fram inductive reasoning {al-givds).

‘itm al-hadith  the rveligious science emploved to determine the authenticity of the akhbdr
reparted on the authority of the Prophet and the Imams.

il al-rifdl  critical study of the transmtters {al-rawdl) who figure in the chains of transmis-
stan (fsmdd ) that are appended 1o fadith reports to determine the level of authenticity
af an informant, which directly affected the authenticity of a tradition reported by thi
persan,

Yema Minfallibility, ™ Tt is o faculty ol avoiding or shunning acts of disobedience [or of self-
preservation therelrom ), with (i.e., despite) the power to commit them . [t also means
infallibality in the ol knowledge of the meaning of revelalion and its perception.

khabar af-wakid  “Single-individual tradimion™ or “virtaally unigue tradition”™ not reported
with frequency through varous “ways™ of transmission, regardless of the number of
transmitters whe have reported it Such a tradition is regarded as dali zanad (presump-
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trve ool | even when the report s related by reliable authority. unless the report is
elovited 1o the Tevel ol delil qpud't {absolute prood ),

al-khums  “the hith. " In the e legal system, it is a form of tixation incumbent upon
all Imamites—in addition o alisgiving (af-zakdt ).

khulafa al-fuwe ot al-zafama tvianpical or unjust caliphs.” o Imdmi Shittsm the phrase
risters to those who prevemed the Tmams among the abl al-bayr from assuming leader-
sheprod the Mushm commumiy.

maglis. i bmadinte pretys the Saithenme” mowlach all bebevers paricipate (o mourt the
martyrdim of ab-Huosayn, the thind bovamete Braan, whioowas Killed i Karbald' i the
veur bt

mathdsih 1 earmngs a0 oseetion in bmamete apphicd jorisprudence dealing with lowlul and
wnlowlud means of lvelibood aned gain. Adso ko as frerdjr (U trade™ ).

maghifa  ~ Approbated.” “accepred” hadich that has attained approbation through pructice
of the terms of the text and has heen placed dmaong the “sound™ eraditons,

mari al-toglid  Vhe most learmed pursdical suthoriy i the lmarmie community, His rulings
o the Sharia are followed by those who acknowledge him os soch, and commil
themselves to base thear religioss practice in sccordance with s fatwds (fglid),

al-masalth ad-gmma the “pener] wellire™ of the Muslim commumity, B has served as o
sowrce Tor legal inunetions i jurisprodence not bascd on parely textual evidence but
un rational infereno:

mudamalar the section of spplied porrsprodence thit deals with the afTairs of this warld—
that is. peeson-ti-person rebatiomshipe. As such it metudes ol "agrid (contracts). el
“gamar mplementation of judgments), and wl-afkam (giving of judgments)

mugtahid | = fagihy o “punst” whooapples gehdad (gov) o deduce lnws,

mugatlid n lmamite punsprodence. o believer whio has committed homself to et i accor-
dince with the rulings of o mujiahid in whom he has put s trust, even i he does nint
act in aveordunce with thise rulires subsegquently, Dhis s the meaning of Rl

mursal o Kind of fledith in o which proper (veed (chain of transmission ) is not considered an
almolute pecessaly.,

musead o kiod of foedich inowhich fseddd {ehain of transmission) 4 incorpoted.

al-muta akhkhirgn  the “modérn” [mamite jursts. from "Allama Hilli (d. 72601325) 1o the
modern period, Sometimes Tmamite jurists speak of mu akhkoee al-mua'akiikieein,
meanime “modern of the medern™—thar s, the Qi pie and post-Oagar ursts,

al-mutagaddimin  the “anoent” Imamite junsts, Trom the hegimning ol Fmamite jurispru-
dence unbil the death of Muhagigg al-Hilliin 6761277,

al-mirny cl-sarif exphiont” or Cclear desipnation” of the lmam Ao the pesition of the
Irnamate., succossorship fronm the Prophet.

al-nivdba = al-wikale) “deputyship ™

al-aipabat al-amma  “'pencral deputyship™ of the twellth Imam during the Complete Ce-
cultatisn (from Y41 a0 onsward ), on the Basis ol the rescript received from him
regarding wl-hawddih al-wdgra lg.v.)

al-myabat al-khdgsse  “speowl deputystnp” of the twellth Toam during the Shiort Occultation,
which termimnated in the year Yal

rijal Tpl of rajudy ¢ fugeha ) ierally, “a man”; techmcally, “prominent personage™ who
trasmitted teachings of the Imams

rivafa n the lmamate comtext, a hook of reference ssoed by s’ al-toglid Tor the religious
purdance of iy mugafidin. 10 consists of s legal rubings in all the sections of applicd
figh

af.-ruwal “tragsmillers of the traditions.” In Imamile ussge transmitiers of the Imamite
teachings whe were jurists (fugalid’ ) ol the Shita.

waltana or gudre  “power”™ 0 the exercise of moral and Jegal suthority by the demand of
rhedience
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shahdda “martyrdom” in the context of the ShiT Imams’ struggle for justice and truth
against oppression and {alsehood,

suftdn  the ruling authority of the community in whom power (o exact or enforee obedience
is invested.

sultan al-zamdn  “the ruler of the age,” used i reference to both “just” and “unjust”™ rulers.
He is alse known as sultdn al-wagre i af-et'asa (the raling authority of the ime 1o head
the community},

sweltdn al-isldm  “the roler of Islam,™ The ntle refers o the twellth Tmam, especially when
iollowed by the phrase al-mransiy mor gibad alldh (designated by God),

al-yultdn al-"ddil or al-snltan al-hagg  “the just authority” designated by God. it could also
refer to a just Imamite authority exercising political power durning the occultation,

al-sultdn al-jd'ir  “unjust ruler,” usurper of the rightful lmam's authority,

taklif “imposition of @ task, obligation.” 11 can also mean “religous obligations™ imposed
on a believer, the tulfiliment of which carmes grear reward in the futuree life.

al-takalif al-shar'iyva (pl. of rakli)  obligations imposed on believers by the Sharta.

fagivya  lechnically, “precautionary dissimulation™; “dispensation trom the reguirements ol
religion under compulsion or threat of injury,” Imamites also use it in the meaning of
“protection of the true religion from encmics by hiding i1, m circumstances where
there is fear of being killed or caplured or insulted.™

wagib bi'-kifive  “representatively incumbent obligation. " [U s fulfilled by one or more in
the community on behall of everyone else.

wilfib al<"ayni  “personally and ndividually icumbent obligation.” Tt must be fullilled Ty
everyone legally competent,

al-wali the person who possesses authority (wildva),

al-wali al-mutlag “the absolute authonty." I orefers to God and. in some particular con-
texts, Lo the Prophet and the Imams

al-wali bi al-pivaba  the person who possesses quthority through “deputization.”

wali ef-'amr  the person in whom authority 10 manage affairs has been invested. As such. he
is part of the wii el amr, with the right 1o dispose af property and make decisions in
the interests of the community.

wali gl-hukm  the jurist in whom the authority to admimster justice (al-hakm) is invested,

wildya  “Authority.™ lts possession enables a person 1o assume o position ol responsibility
and confers on hin the right 1o demand obedience depending on legal-rational
crreumstances,

al-wilayat af-"@mma  the all-comprehensive authority of the Tmamite jurist, which includes
wildyvat al-tasarref (g.v. ).

wildyat al-hukm  posssession of the authority to judge. on the basis of divine revelational
sources, matlers pertaining 1o public welfare,

al-wildvar al-ilahiyye  “the divine sovereignty.”

al-wildyat al-rtibarivya “relative authority,” also known  as al-wildyar  ad-teshir v,
“religious-legal authority,” invested in the Prophet (o undertake the legislation and
exccunion of the divine plan on earth,

wildyver al-mizdm  the authority to manage public order,

wilavat al-nusra  the authority of “backing” the religion of God by promulgating God's laws.

wildvat al-gadd’, wiliyat al-hukm e authority o administer justice,

wildvat al-sivasa  the authority to administer government and hold palitical affice,

wilavat al-takwini  the authority of God, which “ongmates” i the godbead. 1t is absolute,
unconditional, and all-encompassing authority,

wilavat al-tasarraf possession of authority that entitles the wali 10 act in whatever way he
judges best, according 1o his own diseretion, as a free agent in the management of the
alfairs of the communily,

al-'arf “ordinary language"—the conventional and customary sense ol lerms wsed i social
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transdctions. 10 s regarded s one ol the important sources in denving judicial injunc-
tions in the Tnvaemite understanding of al-grildd of-shar'i (g, '

wlg afs'amr  those in posseasion of authority 1o manage the affiaes of the people.

al- ulim af-pagliyva “1ransmitied religious sciences,” also known as al-mangilin,

wsul al-figh  “principles of jursprudence” o “theoretical basis of Islamic law. " These pringi-
ples inclade “traditional” sources, such as the Quiin. the Sunna, and (md’. as well as
rationl sororces bused onaf-agl 1 reason, intelleet, miclhpenee™).

wiadi  those bmamite jursts who depend on the wsal al-figh. Their work includes the utmost
use of faculties of the mind to derive o legal decssion inferrentially,

diyara visitution” b the shrines of the Shit lmams (almashhad), in Meding, Karbald',
Najat. Simarra. Kaamiyya. Mashhidand elsewhere



NOTES

Introduction

1. Joseph Schacht. “Islamic Religious Law,” in The Leégacy of fvlam, ¢d. Joseph
Schacht with C. E. Bosworth, Znd ed. (Oxford. 1974), has pomited out this characteristic of
Islamic law, which did not grow out of preexisting law, nor did its formauon ke place under
the impetus of the needs of practice or of jundical technigue. It came nto being and
developed by private “pious specialists™ against & varied political and administrative back-
ground. It s for this reason that Schacht identifies Islamic law as “jurists” law.” In the first
decades of the Ind/8th century it developed into ancient schools of Liw, and derves from
private individual jurists who in their rulings reflect the social realities of the vanous parts of
[slamic empire. See also his essay “Law and Justice,” in The Cambridee History of fsfam, ed,
P M. Holi, A, K. S, Lambton, and B. Lewis (Cambridge, 1970}, vol, 2B, pp. 53908,

2. In thas regard see the valuable contribution of lenaz Goldziher, Musfion Stedior, vol,
2, ed. 8, M, Stern (London, 1971}, In his discussion of the early development of the hadith
and the ancient schools of law, Goldziher has shown the individualism of the early schools of
[slamic law and the way early scholary individually conteibuted 1o the legitimation of the
authority in power.

3. In his study entitled Fhe Secravian Miliew: Content and Compesition of Islamic
Satvarion History (Oxford, 1975), John Wansborough has discussed the development of the
practical application of the Qurin during the process of community formation. In the chap-
ter dealing with-authovity (which he defines as “the immediate and tangible instroments of
legitimation; those means by which the sanctions of a transeendent diety are realized in
pructice, those terms within which o theodicy becomes eredible and workable”), he takes up
the role of the Chur'in in the process of regulating the Muslim community, and concludes
with due intellectual caution and evidence from classical sources that in the development of
the carly Sharia, especially in the dernvation of juridical decisions, material was drawn from
an equally authoritative source outside the Qur'an—namely, the Prophetic Sunna.

4. Historians, sociologists, and political scientists have undertaken 10 explain the devel-
opment of religious and political factors in the history of Iran, which colminated in the
political dominance of the Shi'i junsts in 1978-79. See, for instance, Mikki B, Keddie,
Religion and Rebellion in fran: The Tobacco Protesi of 18971—1892 (London, 1966); Humid
Algar, Religtan and State in fran {785-1%6; The Rele of the Ulama tn the Clajar Period
(Berkeley, 19649}, Shahrokh Akhavi, Religion and Politics in Comiemporany dron (Albany,
1980); Ervand Abrahamian, fren Serween Two Revelutions (Princelon, 19823, Shaul
Bakhash, The Reign of the Apatoliahy (Mew York: 1984 ), Suid Amir Arvjomand, The Stadow
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Religeor and Polincs e lran (New York, 1985). These are o few among muny works thit
proside woweilth ol informadtion on the socie-politicol and to some extent rehigious fuctors
that led tao the (978749 events in bran, Arjomand’s The Shadow of God presents us with »
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1=, Hulabi. Kaff fol 1-2.
16 Al Tabarstant s mentioned by Suyviti, Bughvar ofowd's, p. 259 In Imamite works
e hias been known sirmply as “Sollir™ or “ul-Daylumi,
IT. Sce below, chap. 5 For biographical information on Sallir, see Najhshi, Kijal, p.
20 Chummi, Kena, 22281 Alama, Brdl, 86 Rijal al-copeyid, 36-17,
I8 Thesas mentioned by Khwinsar, Raweddn, 30091
9. Maalim, p B item #3435
20, Rugal alsayvied, ¥H0-AX; OQummi, Kumd, 1/224
21 Qummi, Kumd, 1267
2. Bhwimsati, Rawda, T/190
23, Qummi, Kurd, 1267
24, For o boel biographical note on Ihn Idris, see Qummi, Kdand 10210 Ihn Hajar,
Lrvan al-mtizan. 565,
25, Khwinsari, Rawdar, 20843,
6. Tustari, (damiy al-ripl, 27378
7. CAmIN. A'yan al-shia, 16225,
I Tiheini, harfa, 134745, 316-32: he also lists the addenda o Shard 7 (marginal
glewses ) im0 and 6106 -9 rispectively
29 Avrnche “lkhans,” in Encyelopedia of Blam, 2nd ed, (E10), 51122
M Iho Hajar, Durgr, 249, Lisan al-mizdn, 237, Also Rifal al-sayyid, 2257494,



MNates 253

31. Khwansird, Rewddar, 7258, A historical sketch of Shahid | (and Shahid 1) appears
ir the Najaf edition of Lum'a (ed. Madhi al-"Asifi). See also Qummi, Kuna, 3/61.

32, 'Asifr’s introduction to Lum's, 1/131-32

33. Majlisi, Bihar, Kitdb al-ijazdt, 2445, Ibn Fald had also “permission” from "Allama’s
son, Fakhr al-Muhaggigin, to transmit the works of s father,

34, Rijal ad-sayyid, 2/107-11, Tihrind, Diarie, 221, mentions the risal as fifhed) al-
Rpwddith among 1bn Fahd's writings, which indicates Thn Fahd's leanmgs toward Sufism and
asceticism.

35. Rawdat, Sami al-ansdb, 1/1230

36. The manuscript at the Astane Library in Mashhad {(#8033) mentions a variant title:
al-Muliedhdhab al-bdri’ T shar' mkhrasar al-shard™', This seems o be erroneous, for
Muhagqgig has not left us an abridgment of his Shard? bat he has a work entitled al-
Mk htasar al-ndfi’.

7. In his analysis of the Safavid adiministrative system, R M. Savory makes this abser-
vation in his article “The Principal Offices of the Safavid State During the Reign of Tahmasp
T{930-84/1524-T78)," BEOASN, 24 (1Us1} p, K1,

18, Khwansar, Rawddgr, 57170,

39, "Asifi’s introduction o Lum'a, 1/166—67

40, See W. Madelung, “Akhbanyya,™ in EFF, 5. For enngque of the traditions tronsmit
ted by Ibn Babiva, sec Mufid, al-Masd'il al-yarawiyya, pp. 35=56, For other socio-palitical
factors leading to the Akhbari-Usali controversy in Imami Shi‘ism, see Algar, Redigron aid
State, pp. 33-30. See also D, M. MacEaoin, “From Shaykhism to Babsm: A Study in Charis-
matic Renewal in Shi'7 Islam,” Ph.D, dissertotion submitted 1o Cambridge Ulniversity, 1979
Introduction, pp. 25

41, H. Algar, “Bihbahani,” in Ef? | §:134-35,

42 Alpar, Religion and Srate, p. 34.

43, Majlisi, "Ayve al-havde, 560-7. For the Sunni attitude to political authority m the
medieval period, see AL K. 5. Lambron, Stae and Governmend in Medreval {sfam { Oxford,
1981), pp. 10829, 138-51.

4. Algar, Religion and Stare, p. 34,

45. Ihid., pp. 53-54, See the article “Kashif al-Gihita’,” in E17 | 4703

46, See below, chap. 3.

47, Mariqi's works ‘Awd@id gf-ayyam and Masumad al-shfa fi abkam al-shorfa, and
Shaykh "Alr's al-Nar al-sdn” [ figh al-nafi” (which has one ol the most detailed studies on the
question of feglfd in Imami Shitsm). have nol enjoyed the populanty of Jewahiv among
scholars. Jawdhir has become a sort of reference work for jurists vy modern times,

48, Mubammad Taqi al-Hakim. al-Usil al-'@mma I al-figh al-mugarin (Belrut, [983),
pp- 419-26, discusses the historical development of the concept of al-"wrf, wentifying differ-
ent kinds of “wrf through various definitions in the works on isid) af-figh.

44, Ansing, Makasib, p. 154,

S0, Muhammad Hasan Shirizi's role in the repeal of the Tobaceo Concession o the
Hritish in 1890 and Akhund’s role in the constitutionalism of 1906 are well known o the
student of modern Tran. See, for instance, Algar, Religion and Safe; pp. 205-21.

51, See Algar, Religion and State, pp. 251-54 . See also Saud Amir Arjomand, ~Religian
and Tdeology in the Constitutional Revolunon,” review article i framan Stedies, vaol, 12,
nos, 3—4 (19749) pp. 283-41.

52, See Abdul-hadi Haird, Shi'ism and Constitutonalism in frare (Leiden, 1977, for o
discussion on the problems of legitimizing constitutionalism, the dispute among the jurists,
and the question of legitimacy {especially chap. 6),

53, Their opinions on modermn issues need to be compiled and commented upan. Some
work in this direction has been undertaken in recent years as evidenced by the following
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publications af the resparsi of the mugor fgures of Fmite junsprodence m modern
mes:

Abu al-Oasim al-Kha'y, wf-Masa'ol al snpestalilathe,
Mah Adlah al-Misaws al-Khamvni, Tilir al-nasils,
Muhammad Sadig al-Rohan al-Masd o al-mssahidatha,

These works e wot uswadly part o their sovalis. woitten Tor the religoos guidine ol
their fellovwers, or i their commentaries upon clissical works of flgh, The resaliss of these
seholars st retm the classical apinions inosimplified Toem, without any relerence 1o he
chunpe of circwmstance in the seetions thiat peed revistion, On the other hand, in their
responsi 10 the guestioas alhou merlern ssues, one can diseern ther ﬂm.‘l“ﬂlrtﬁﬁ of the
mithodology of the il 1o deduee new udicnd decisions, Such w the case with women's
righits in the modern waorlid wathm the limits recognized By slam, These rubings are non
ol the sy Acoordingly, studhies by some sovial scicnis on these issuey should pog be
cartied an without apderstanmge the way the respons are gven owiside tie usual publivhed
witrks a1] 1l gurisls

Among the |'||p|1|r-,|||._--,t wirhkes of miodern jursts who have (ollowed the ml.‘l]llldlﬂhgjf ol
Aceart and Akhand oK hadsani, the follisang are in The tidition of the classieal works in
jurispradence

FooAboal-Hasan al-lsfabam’s Weleavar of divive and of- Uil oo nahy ad-feed ol deal with
the st ol baglith, whiereas Plasheve ale alanakash ol Aosan deals woth applicd figh
2 Husayn al-Buraprdis al- Badr al-zafr fi salat al-fam'e wa ol musafer deals with T
lectures on the Frdiyand trayeler's prayer, including the questinn of juridical suthorty
thie Trmurmte community. annotited and docomented by the Ayatullih al-Muntazar,
3 Mubstn al-Fak i s Mok af - gewar ol wathagd a5 a detmled | demonstrialive corm-
ey o Muhammad Kieim al-Yaedis Ulewa al-watlegi.
L Muhammmd iy al-Milani's Mubadarat {7 figh ol iosgmivya comists of lectares on
il chaprers of figh, annotaled and thoroaghly documented by his grandson Sayyid Fadil al-
Milani
50 Abi al-Qasime al- Kha Ty Minfd al-valihin and Fangth deal with junsprodence;
Mu jam af vgal el-hadich has 1o doowath emiment personagees who have appeared in the chiims
of transmission i the hadith,
A Huh Allab al-Musawi al-Ehumayms el Mukdasth ol machiarrame and Kl al-biy’
tress iel the e @emaldt section of janspriedence

Chapter |

1A Wasi'dd, 11ARY, fadich #2. However, the text has been interpreted 1o
exchide any ither “learmed authoriy ™ than the Tmams themse ves

2 Bashshi il 45 (the first pomber refors, to the page and the second 1o the iem in
the 1345 1964 cdditiom of Bigl edited by Mustafawt). See alss Wasd'id 11510, Hadith #1

VoAl Wasdi, 11510, Hudith #1 A variunt of the tradition reads: *If hie does not
it s the light of the faith wall be taken away [from bim|. " e (knowledge ) during the early
penod of Imamite religious history was confined o the study of Isfamic religious law and it
was expected thai-a person elaming any religrms aothory had 1w demonstrale competence
i discussing its dervation from Tdarmic revelation. Even the Imams among the whl al-hayt
were expected to demonstrate therr thorough comprehension of the shae’f laws, The founders
of the shar 7 schools were tested in ther legal expertise, as i the case of Trnam al-Sadig whe
was mvited by the "Abbasid al-Mansir from Meding and was confronted by Abl Hanila on
frgh-related gquestions, See Qummi, Mumiaha, 2124-25, whi cites the event on the authority
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of [bn Shahrashab. Kashshi, Rigal, 11723, mentions the knowledge (7ifm) given to the carly
disciples of the Imams. For relevant discossion on the role of suana in the formation of
Islamic religious-legal life, see Joseph Schacht, Origins of Muhammadan Jurisprodenee (Ox-
ford. 1950), pp. 58-81; and, for correction of some of Schacht's views and new mterpretation
of the concept of sunna, Fazlor Rahman, fslamic Methodology in History {Karachi, 1965),
pp. 154

4. “Apostolic succession™ is the term used by Wansborough, Secterion Milieu, p. K1, in
his structural analbysis of Ishamic authority and the particular role of precedent, which consti-
tuted the only valid basis for prescription in Islam.

5. Bee . Joabove,

6. Kashshi, Rijal, 2097364,

7. Ibid., 4, Hadith, #6,

8. Ibid.. 12725; 16/37, The hadith that “Salmin belongs to the abl al-bavt”™ is one of the
well-known traditions among Muslim traditionists, But itis in the Shi'T biographical dictionar
ics that csoteric knowledge is attributed to Salman. as the two reports i Kashshi indicate.
Kashshi also reports the fadith related by "AlT in which the Imum informs Abd Dharr that
Salmin is the gate of God on earth. “The one who acknowledges him s a belicver: and the
one wha rejects him is 8 nonbeliever. Indeed, Salman belongs toous, the alif el-favi™ {1533},
Imam Muhammad al-Bagir instrocted his followers 1o address Salman al-Farnsi as Salman al-
Muhammadi—i_e., “belonging o the Propher” (Kashshi, Rigal, 12026) Tam al-Sadig was
heard by one of s prominent associates, Abu Basir, as sayving: “Salman was taught af-wnr al-
a'zam™ (the Greatest Name [of God]), that was supposcd to cmpower its possessor with
extracrdinary power in conceiving hidden matters { Kashshi, Rial, 13/29). In another place.
al-8adig says that Salmin possessed both “ancient™ and “modern™ learning. Kashshi also
mentions Umar b, Yazid Bayya® al-5Gbird and 153 b "Abd Alldh, who were declared by al-
Sadig as belonging to the altl al-baye, with similar implications (ibid., 330605 and 607,

9. Kashshi, Rijal, 6/12 and 15.

10, Ihid., 123/194; 115/184. I the fortheoming work, Fleman Rieliey and the Conjlics of
Cultires: Western and [slaniic Perspectives an Religiows Libery, (Columbaea, 5.0, 1988) co-
authored by David Litile and John Kelsay, | have argued that “apostasy™ m lslam s not
purely a religious violation; rather, it 15 a moral violation, which then requires the [shinmg
political authority to punish it

L1. This difference between al-Bagir and al-Sadig’s time and the period of the previous
Imams is evident in the topics discussed by their disciples: See Kashshi, Rial, |35—4K211.

12, Thid., 148234, mentions Zayd b, Abi Hilal's discussion with Imam ul-53dig on the
question of isiid'a and the dispute that had ocowrred among the disciples of the Tmam in
Kaofa, Also, at 144226, Kashshi reports figh questions pertaining to ritual performunces
being asked of the lmam,

13, Kashshi, Rijal, 6/11.

14 "Amili, Wasd'il, 11/519, Hadith #7.

15, Kashshi, Rl 11918%; Ibn Sa'd, Tabagar, S/121-43, MasTdi, Murdg, 31431

16, Kashshi, Rijal, 3/1,

17, Ihid., 32, See also E. W, Lane, Arabic-English Lexicon, bl 1, part 2, po 529, for o
lexical explanation of the term pudiaddarl, which conforms with the signification of this term
in Tmamite fadith in Kulayni, Kafi, kitab al-hugja, bab, 54, Hadith #3.

|8, Wansborough, Sectarian Miliew, pp. 8800, alludes 1o this fundamental difference
between the Sunni and Shi'i soteriology.

9. Kashshi, fRijal, 76/131 and 84/139,

20, Ibid. In a note on Maytham al-Tamméar (7670131}, Kashshi reports that he clidmed
such esoteric knowledge and he was put to death. Similar treatment was suffered by Rushayd
al-Hujri, who. according to Kashshi, was teught “ilm al-baldva by Al and was known s
Rushayd al-Balaya.
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21 Md., P13 see also B4/134,

23 Ibid., 224-250401-2

3% Ihfd, 124/588

21 AbD al-Faraj, Magaof el-iditbayyin, 196; see olso Tabarsi, Huidf, 2108, Majlisi,
BHrhar, 100621

25, Kashshi. Rijal, 161273 1o another place Kashshi reports a similar request made by
wnother disciple and the Imam referred him to Abu Busie al-Murddi al-Asadi, 171241, See
alsor Qi Munraha, 2078

26, Kashshi, Riggl, |70/286

27 ., 224-25/400

e M, 20051 See also my article, " Al al-Kattab" in Erevelopaedie franica, 1
3203l

29, Kiwhshi, fejal, 224 -25401

M Thid,, 25000 S51 0L

3 Thadd, 29192515 Nowhakhti, Firag, 38

32 Nawhakh, Fieag, pp. 390

5 Kashshi, Hogal, 29101 /551

WM T 109283, where al-Sadig says: halaka al-mutara’isin [T addyatiem,

35, I, 29293516

. Ihid,. 1321

AT, Ihid 13821

IR bkl 2244010

W See my preliminary study on Kashshi's fRgal, *The Sigmificance of Kashshi's Kijal in
Understanding the Early Role of the Shi'te Fuguha',” i Lognas Ixlumikes: Studia Islamica tn
Rgmarem Cieargh Michaelis Wickens, ed. Roger M. Savory and [ionisius A Agius {Toronto,
19840, pp: 183 206

40, Rashshr, Rial, 331-32/406

41, This poant is well discussed by the mana’ al-seeelicl of the majority of the Imamite
Shrites, Ayat Allah Abioal-O&sim al-Misawi al-KhiT, in his lectures on wyal al-figh entitled
al-Tangih i vhark al- wrwae ol-withgd, compiled by wl-Mirza “All al-Gharawi al-Tabrizi, 4
worls (Najal, 128600 U66-AT), esp. vol, T In his main work on Réfad— M jam al-rijal al-hadith,
18 vole (Najof, 1970 —he summarizes his position an the sutna as a source in the wsal al-
frigh in the first volume. which constitutes an introduction (o his work

42 ‘These are (1) al Kaff fi ‘thm al-din, by al-Kulayni; (2) Man 4 yahderwh al-faqth, by
Ibn Babava, (1) Tahdhib al-ahbkdam, and (4) al-fatibsar fi ma ikbiatafa min al-akhbde, by Tasl,
For details on these books, see -:hnp. 2, below

4% Najushi, Rijal, p. 263 See also Scarcia Amorcttl, “Tm al-ridjal " £72, 31150-52,
and W Madelung, “Al-Kashshi,™ £, 4011 - 12

44 Rashshi, Roal, 135210

15 Ihid.. 235431, 373705, and 3560050, In all, Kashshi counts cighteen among the
prominent disciples of the lmams who formied the ashal al-ijmd’.

Af. Thid., 138—3W221.

47 Thud.. 160264,

44 Thad, 210370, According to Najashi, Riad, p. 255, he oway o Zaydi.

49 Kashshi, Rial, 158262,

. Thd., 147234,

51, Ihad.. 145231

52 Ikad., 146232,

53 Imd., 1567257,

54 hid., 161271,

55 Tusi, Fifrist, p. 100

5f Kashshi, Rigal, 160283,
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57, Ibid., 162-63/275.

58, Ihid., 169284,

39, Ibid., 163/276,

6. Thid., 164277

61, Tasi, Filrist, pp. 726f.; Qummi, Kund, 2:96.

6l. Mufid, frshad, p. 560,

63. Ibid., pp. 565-67.

64, See Appendix.

63. Kashshi. Rijal, 459/871.

66. Sachedina, Messianism, pp, 78108,

67. Al-Shashi al-Qaffil, Hilyat al-'wlama’, & vols. tBeirut, 19580), ed. Yasin Ahmad
Ibrihim Daradka, 1/53.

Chapier 2

1. Sachedina. Messtanism, pp. 8699,

2. Suyiiti, Tanwir al-hawaiik, p- 6. mentions ‘Umar among the early companions whao
had desired to put the sunna in writing. To that end he consulted ather companions, who
advised him to undertake the task. However, after a maonth. he decided against i, saying that
the People of the Book had done the same thing and in the process they had neglecred the
Book of God and instead concentrated on nonscriptural writings,

3. Najashi, Rijal, p. 255, Al-Hakam b, Utayba was a Zaydi, belonging 1o the subdivi-
sion of Butriyya, or a Murjitite, and a teacher of Zurara b, A'van, Sce Kashshi, Rijal, 208-
10/368-T0).

4. 1bn Hajar, Tagrih, 2i241: Najashi, Riat, p. 3.

5. Tihrani, Dharia, 1117, citing al-Dhahabi's biographical note on Aban b, Taghlily,

6. These two works did not survive for posterity except in the form of disparr-
ate references to them by subsequent authors of bragraphical dictionaries. See Tisi. Filrisr,
P. 24: idem, Rifal, p. 471. Tihsani, Dharica, vol. 2, mentions 117 works on g, with their
authors.

7. Tasi’s Introduction to his Rijal. However, Tisi was not consistent an his classitica-
tion. According to Kha'i (present-day scholar of rijal), a transmitier’s name often occurs
amaong those who reported directly from the lmams and at the same time the Sime nme
pcours amaong those who reported mediately. See Khia't. Mu'jom, 1/115-16

8. Some of these technical phrases are explained in Shahid Thani, Dird v, pp. BEE, and
others are explained by Abii Bakr Ahmad b. ‘Alj al-Khatib al-Baghdadi, al-Kifava I i al-
riwdya (Hyderabad, Deccan, 1357/1938), P 294,

9. See above, . 4Off. Kashshi, Rijal, 224-25/401, and in other places. records many
instances where the Imams who followed al-Sadig had 10 correet misquated or nterpolated
traditions. Thus. "Ali al-Rida had to defend the traditions of all the previous limams, espe-
cially al-Sidig, as being free of any interpolations. Furthermore, he declared thal there was
absolutely no disagreement between the communications of the Imams, which pointed to the
controversics surrounding variants attributed to the Imams al-Bigir and al-Sadiy.

10. Sachedina, Messianism, p. 9.

11, Thst regarded some of them as thiga (reliable) because, he says, even when these
transmitters became Fathite or Zaydi, and s0 on, their transmission was reliable. See his
admission, in Tahdhib, 7/101, of "Ammar b, Misi Al-54bart as an authentic transmitter,
despite the fact of his having become a Fathite,

IZ. Kashshi, Rijal, Index, pp. 411,

L3 Tsi, Fileisi, p. 161, mentions thirty. The present edition has thirty-five

4. Kulayni, Kafr, 1/14.
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L5 Tist, Filrist, p, 119

e Several mdisaduals are mentioned as Tormang e afil alsdimd’, which wis cegurded ay
i prestigicus positiom an the religious sphere and afforded these pecsons thorough relinhility
i The eyes of the community at lurge. See Qumimi, Muriahd, 20175

17 fasg, “unrghteous:” Mostly apphed to o person who has sckpowledged the author-
ity of the Sharia, and has pledged o observe what it preseribes, and then fallen short of
abservincs i respect of sl or some . of its ordinances (Lane, Levieon, book 16:2398),

I8 Tisi. Fafkhiy, 20245

19 Najashi, Regdl, p. 188

200 Ibid. . Tasi. Fifieive, p. 110,

20 Tasi, Filieisd, p. 184,

220 Disi, Kty po A8 Mupashi, Regal, po 185, mentions that al-Samaced informed the
s iates who had gathered o s homme oo that day that the death of e Babdya's faher
b vweenrred an thot very day. This was Tuken fobe o miracubous sign performed by the List
agent ol the twellth Imam

24 Nagishi, Rial, pp. 276-79

2b Tasi. Fedsi, po 119 Qists all the miger works composed by Thp Biboya and s
fther, which had been collected fvw Mufid, whio then transmattedd them o Tiisi,

25 Among by touchers and inlarmanis are persons with the surnimes ,"ill_ll.l;hl'.ﬂr Far-
Gehind. Miayani. and soom—eaimes derved Trom citics or regieons i Khurdsan, There iy also o
person with the surmame Sarandibi. Marw, Bullh. and Nishapur also appear in his ivedds.

20 Tus, Cilorybnn, o 200

T Inmroduction o lbn Babiva, Maw 80 valrdiewh, pooadh, citing al-Mirea Husayn al-
Mo, Mustaelrak wasa o al-shita

24 Thn Bahava, Man fa vicheurad 16 Tayammnem is the ritual ablution performed with
sand matend of witler in cerlain dases

29 Kalayni, Fure, 112

A0 Mo al-Nadm, Fibroe, po 175,

AL Ihid., pp, 364,

32 Tasi, Tahdhih, TiK-4.

31 Tasi Fihrie po 186

3 For Tusis hiegraphy see Sacheding, Mesionsm, pp. 3538,

35 RKarajiki. Kenz, po 186, mentions the fact of its being an abnidgment when he siys;
“lexcerpted it fur our brothers from our Shavkh Mulid's book ™

W Tust, Fririse, po 160 see also Khwansan, Rawdat, pp. |68 and 561

¥OW, Madelung, “lmamism and Mu'tazilne Theology,” in Le Shitisere Imamite
[5trasbourg. 1970). p. 25

M Thn ldeis, Serdie, po 2, takes up Sharif al-Murtada's view on klebar al-wahiid

W Tist, "Cdedu, p 51 Muhagqig al-Hilli. in his Ma'arij al-usied, p. 82, has elaborated on
Tirsi's itent in this particalar opinion.

U A namber of present-diy Fmamite jurists have regarded Thn Tdeis's enitique of Tasl's
works and his methodalogy as “liberating” Imamite junsprudence, not allowing it 1o stag-
nitte See, for mstance . Hakom, ol Usal ol amma, p. 600, where he discusses the reasons tha
ledd 1oy the “closing™ of the “gate of irkdd” among the Sunnites. and contrasts it with Shii
wwhotars” attitude 1o itshad among whom Tha Ldos's contribution is highlighted as returning
the confidence to the Shi scholars to imdertake investigation of the materials independent
of the established works of jurisprudence,

1. Tisi. Tohdhib, 10200

42 Tiwi's prefiace 1o Tuhdhib, where he discusses his methodology,

43, MNigashi. Rijal, pp. 2-3.

44, Bahrani, in Lu'fu’ af-bahrayn, p. 297, cites Ibn Idrive opinion and he vindicates
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Tasi’s method in Nihdva, Bahrini, who was an Akhbari jurist, regarded Nifdva as the
product of Akhbari methodology.

45, Sard'ir, p. 116,

46, Tast's Introduction 1o Mabsdt, p. 3.

47. Thid,

48. Tihrdni, Dharta, 200370, This book is also known as af-Masa'if al-tabarivydr, be-
cause al-Nisir wrote the original rulings from Amul in Tabaristin where he wis Killed in 304,
916-17.

49, Sharil, Insisdr, p. 91; Tosi, Khilaf, p. 7.

50, In connection with the merits of the martyrdom commemoration, see Maohmond
Ayoub, Redemptive Suffering in Islam (The Hague. 1978), chap. 5. pp. 141-47.

51. Mari, Mustedrak, 3:506,

52 Ayoub, Redempiive Suffering, chap. 5, pp. 180-4a,

53. The intellectual milieu from which Shi%i Imamism subsequently emerged has been
studied by ‘Abbas Igbal, Khwdandan-i nawbakhii {Tehran, 1345/ 19061 W, Montgomery
Watt, The Formative Period of Islarmic Thought {(Edinburgh, 1973), especially chap. 2.and 7;
and M. G. 8. Hodgson, The Venture aof Isfam (Chicapo, 1974), vol, 1, chap. 4

54. Shahrastani, Milal, 160-61.

55. This tendency continued long after the occultation. s shown by W, Madelung
(“Imamism,” pp. 171.). He cites the traditionists of Rayy as opposed 1o the rational method
in the explanation of religious doctrines.

56, 1bn Abi al-Hadid, Shark NB, 21120, 128,

57. Shahrastini. Milaf, 124, 13).

38, Ibid., 116-17, 121.

A9, Tasi, Tallchis, 20948 Sharh Magisid, 21285,

ol). Tusi, Talkhis, 98, 109f,, 112.

6l. Sachedina, Messtanison, pp. 54-35.

62. Tasi, Filrist, pp. 19-21, 175; Nawbakhti, Firag. p. 9.

63. Tast. Filirisi, p. 175.

64. Ibid., p. 176,

63, Ibid.. for his various litles on the subject of the lmamate.

66, "Abd al-Jabbar al-Qazwini al-Razi, in the 6th/12th century, avcording to Madelung,
used the wsilivea and akhbdarivva 1o designate the two proups among the Imamites who
supported al-agl and al-sam’, respectively, in their approach (o the fundamentals of the
faith, See “Imamism.” pp, 20-21.

67, Ibn Hajar, Lisdn al-mizdn, 47224,

68, Tosi's abridgment is entitled Talkhis al-shafi, which is now svailable in four vol-
umes, published in Najaf, Irag. 1394 4.

69. Hilli, Mukheasar, p. 47.

). See, for instance, his Tanzif, p. 170, where he discusses the ahdication of al-Hasan.

71, Ibn Abi al-Hadid, Sharft NB, 1:41

Chapter 3

L. The term used to indicate the illegitimacy of non-Imamite authority is saddtin al-fawr
(the “unjust” authorities), who, by definition, have claimed the fmama without proper
designation by the Prophet, Thus, the Umayyads and the 'Abbasics and nearly all the ather
well-known dynasties are all declared vulfein al-fawr, See, for instance, Bahrini, Hadidig,
Kitdb al-tifara, 5/4, and other works on Imamite jurisprodence.
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2o Mlas ddi, Muedn 56422, mentwas CAwn 1 U g b Mastud who sdbered 1o ths
prricple

N Sofufe el kdenle (Tehron, E3TRI955), . 364,

4o Repardless of the contradctory lustoneal micatives touching on thiv penod of
pemeril comrfusion and polineal turmesl me Istomie fands, a0s plausible that the offer of 1he
caliphiate 1o Tmam Ja'{ar al-Sadig was oon totally annvention o enlanee al-Sadig's prestipe
By resson of s Fanpd Bncage and bis imtelleciual activities, e adready enjoyed high
repind That there were pro- AR teadeneies amonge the leaders ol the " Ahbisid movement
canmt b deained, because of the pencral sentiment amaong Muoslins regarding the, messi-
anc tole ol the desgendunts ol the Prophet ot (his time. Moreover, that there conld live
Boen attempts w0 seck an “Alid candidate for the caliphone s mot Fae-feched ) e sources do
Bour out the difficulty Taced by "ABB s missionanes in Gidimge o single, aniversally recog.
szl “Aded Teader for that parpose, Comsedernng the prestuze enjoyed by arl-Sauie at thas vime,
itweuld therelore he probalile that e was indeed approached o consider the caliphate.
Fully aware of the politieal turmonl created by the overthrow of the Umavyads and disagree-
ment among the “Abds regarding the political directwon of the Shi'ites. he understandibly
leclied the ofter and absocwirmed bes relatives and Tollisers againsl an aprsing,

5 See Willerd Madelung. “A Troatise of the Sharil al-Murtada on the Legality ol
Werrking fon the Government,” BSOAN, A3 (1980}, part | pp. 18231

o I his al-Maye'of al-haCeeivde, ppe 3213, Tose éxplains drmdea as taklif (religioos-
mirnl abligation mnposed] by Ciod on amanity ) and ctes the Shi'e opinson as (the one
which dmadng 15 cquated with wilaya, However, Tos contends that such specilication of
geredna v ounnecessary, becase sk peneral and o mclodes witdye, In s Qurtipe exege-
sis he explams amdna ms the comtract (al- aeged) that humankind must fullill because it hay
Reen entrusted to humankind by Croel by, HOGH) e alses cites the tl:rcuiugif.'ul [‘IFHI'FII.'TH‘-
that Tabursi P et an addition 1o the differences &l IlIIleil!ll i the interpretnlion il
ke e clies several eardy authontics 1o show the dilficielty of interpreting the verme with
theilogical raphications i the realm ol human responsibiliey as the recpient of this "trus”
{Muafeme’ . 37374 see alvn Zanakhshard, Kavhshdf, 3276=T77). However, as Tt explams
in Fris ods M 8wl R reeat of s in thie early Tomnte iaditons deshing with the wild ya thn
the “trust wverse has been interpreted as poinhing 1o the weliave of "AR b Ahi Talib,
Tahatahi T's detaded exegesin s hiased on all these carly materals, und his exegesis i based
on these traditions regarding witdya Consequently, he exphently cquates the “trust™ with al-
wildyval al tfdhievyor and discusses the implications of its acceptance for humanity (Mizan, Hf
Lt 3, The crik ol this prishbem im the exegesisod the verse is that iF humanlty was the only
ercalire of Gowd whe accepted the “trost,” why should humanity be described as “tyrant” and

[l A this poimt, Tabitaha't's snlerpeetataon deiws upon main tenets of Tmamite theal-
oy which repards the “trust” ws o special fivor (o hamamity entailing the enormeos resjonsi-
Blity v stamd by the ohhigation of guarding i1

7. See Wanshorouph. Sectavion Miliew, pp. -1 where he disenibes the Islamic
comcept of authority ay “aprstolic. ™ The charnsmatic figure of the Prophet i depicied therein
i an essentully pubhc posture m the emerpesce of slamic polity,

K. Flowever. sy Wamnsboroueh has pointed out i Sectaesan Mifiew, pp. 70, in the
compenition of Tslamic salvation history, 1t was in Shi‘ism that the wifdye of the Prophet, as |
have elaborated iinthis work, was repeatedty and eonsistently expressed by Shil scholars,
whereas i Summism the widdve (autheety i the Jorm ob exenplion [imdm)) of the Prophel
wan located in the Sunna, which became the imdm ol the community 1o the ubsence of the
charsmatic suthority of the Prophel. Norman Cplder, i his dissertation “The Strocture of
Authorty i Iimami Shi't Junsprodence” (London: School of Oviental and Alrican Studies,
190 completed under Dr. Wanshborough's supervision ), discusses the works ol the Sunni
shotarly elite m chaprer 1 He rakes up the guestuon of the suthorny of the Sunnaan the
develtspment of the urstic asthority of Sunni schalars, There he makes the obsgrvation that
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the Sunni scholars also declared the Sunna as the Imam of the community, Calder attributes
this development in Sunni Islam to the breakdown of the caliphal authority and the polemics
against the Shi'i conception of the charismatic authority of the Imam. With the eccultation of
the twelfth Imam, a similar development occurred in the authority of the Shi' jurists in ther
juridical works, where the authority of the interpreters of the will of the Imam, the Shi'
scholars, now located in the Sunna of the Imams, was attenuated by the ijihad of the Shii
Jursts.
Y. Cur'dan 5:55. See Tasi, Tibydn, 3/559,

L0 Tasi, Fibydn, ¥561; Kulayni, Kaff, 20402, Hadith #77; TabatabaT. Mizan, 6/16(
‘Abd al-Husayn Sharaf al-Din al-Miisawi, al-Murdp'ar (Beirut, 1963), p. 180,

11. See, e.g ., Tabari, Tafeir, 6/186(7: Zamakhshari, Kaeshshaf, 1/23-24; Baydawi,
Anwir, p. 154,

12, Tasi, Tibvan, 3/559.

13. See, ¢.g., the Qur'an, 47:7, 7:157, 59:8. See also Tabitaba?, Mizdn, 6/13. Tasi,
Tibydn, 31565, alludes to this,

14, Tabari, Ta'rikh, 5/402. See also 5357, where instead of awld, ahengg 15 used (o
signify the same conclusion of being "more entitled 10 tasareaf.”

I5. Awid in this verse hus been translated by Arberry and others as “nearer” and
“closer.” But, taking into consideration the Prophet’s speech on the accasion at the Farewell
Pilgrimage, where the same verse of the Qur'an occurs in the form of a question by the
Prophet to the Muslims, the implication is in the sense of being “more entitled. ™ The Prophet
asked the assembled pilgrims: “Am I not awld 1o vou than vourselves?" See Mufid, frshid, P
161; Tabdtabam, Mizan, 6/13ff.

16. Tabatabd'i. Mizdn, 6/12-14. Among carly works, besides Qur'anic exepesis where
wildya occurs i the meaning of wifdvar al-tasarruf, one can cite the Rijal of Kashshi. Capi-
cially where he mentions the wildye of Abi al-Khattab, which was denounced by the Tnam
Ja'far al-Sidiq, See Rijal, 296/323.

7. Kulayni, Kaff, 20368, Madith #2.

A, lslamic soteriology retained the notion of messianic lmam, the Mahei, at the popu-
lar level even when the tendency among Sunni scholars was to emphasize membership in the
tmma as the correct expression of Islamic soteriology, The doctrine of the Imamate contrib-
uted significantly to seek the prophetic paradigm in the function of the Mahdi. However, the
Sunni equation of the Sunna with the Imam, and the declaration that the former was the
prophetic paradigm in giving expression to the ideal public order, tended 10 oppose the
notion of messianic soteriology. See Wansborough, Secrarian Miliew, pp. 8811

19, Tasi, Mikdya, 1/358,

200 Mufid, Mugnia, p. 1249,

21 Murgj, 31936, In a more explivit speech, al-Husayn, on his way to lrag. remings
the soldiers of the Umayyad commander who had come 1o arrest him that the Prophel had
required Muslims to challenge a sultan ja'ir who had ruled unjustly, breaking all the laws of
God and opposing the Sunna of the Prophet. See Tabari, Ta'rikh, 5/403.

22, Tanbih al-wmma, p. 15,

23, Tusi, Nikava, 1/302-3; Mufid, Mugni'a, p. 12%: Riwandi, Figh al-Oue'dn, p. 358;
Halab1, Kaff, passim; "Allama, Muwwafa, 317,

24, Tasi, Mabsir, 4/70. In his Khuldaf, he is very explicit when he says that if a person
without any offspring leaves inheritance, it should not be transferred to the public treasury,
because it belongs to the Imam, exclusively, But, according to all other fugakd’, it should
be transferred to the public treasury, because it belongs 1o the Muslims, According 1o
Shafi'T, the Muslims inherit it on the grounds of their being members of the same group {al-
ta’sib), Abu Hanifa agrees. on the basis of one of the two traditions reported by him (which
includes Shafi'i's opinion), although the other tradition grounds it on [riendship (muwalir).,
not membership.
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25, Tusi, Maharr, Tid).

S0 See Faglur Rodoren, Magor Themes of the Quran (Chicago, 1980, chap. 3, esp, po 43,

21 Muysinila, p 129

28, Thud, p. [0

20 Noerman Calder mhes above-cited dissertution has argued about the underlying
motives of the Shet junsts m these rulings dealing with the authority of the jurists and has
discissed vanis exegeheal and terminological stratagems cmployed by them to lurther their
ritbe s the dmaen 0 the Shiti, In the process, he has reduced the discussion of the develop-
ment ol authority n Imamite qurisprudence to motives that, i documented thoroughly,
wolc appear contradictory oy indicitons ol juristic dI-IIIhHTI'I‘j-' 1wl b ditficult, Tor instanee
to maintuin that sociully and politceally active pursts like Sharil al-Murtadi, and later on
Muhageig ol Karakic whio had probably vested interests in wiclding more power, would
mnichudo decesons that would eventualiv leaed 1o the curbing of their authority in those sphares
in whieh oy the bmam could exercise poliical authony.

M Niheva, 132

SE Mishawgepi s that af-sedtan al-"aadil s “the one who w specilied Cayvima) by the
Proviey aafsd. ™ Sewalso s section onowdlava Trom adsidvar o= adifin Sharac, 2012,

A, Tadhkivg, 20545

AL CAllhema, Tahrdr, po 15

B I slamic jurnsprudence thes s clissilied as faed wl-kifdye, an obligaton, the Tuliil-
menl ol which by o sofficient members GFandividualy excuses other mdividuals from Tulliting
o For further discussion on faed af-kifava and s translation as “representatively oblige-
tory,” sce chap. 4, i 66 holow,

AW Muontgomery Watt, “The Sigmnificance of the Theory of Jieded, ™ in Akeen des VI
Resngresies fhr Araboinidk and fsfamWisserschait {Gotlingen, 1974), p. 393

Yoo Bulayni. Kl Tabursi, Mheipag, 244 Majlist, Bihdr, 100008, "Abbad al-Basri on
several vevanioms disagrees with Tmam al-Sadig on peints of law, See Khob, Mu'fam, 19217

3 Tsi, Mabsn, 204910

A5 Ihido. 741 Tusi makes this pomt in connection with al-jivah (pl, of jurh, meaning
“wounds” inflicted on bodies by dron instruments and the ke ), where he discusses the
suthorty that can order another peeson o be Kifed. T Claritied the Imamite position and
rules that al-crdemal-pra s does nol arder the killing of any persen without a valid reason,
Bocause of his tsma (ntallitabity ) whereas the junsts of other schools of liw have permitted
capital pomshment, i accordunce with ther conception of Islamic leadership. The deputy
(hhaiifa) of the Imim. says Tusit, is not protected by ma and hence, he could commt an
error of judgment In thiv respect, the status of the deputy of the Imam is similar 1o that of
the imin among the Sunnites

I Muagant al-talibivvin, p. 196

M. Tabarsi. Muediay, 20018, Maglisi, Bikar, 100021

41, "Allama. Takric, p. 133

42 Mabui, 2K All vther works on Imamite jurisprudence during the classical age
mintain this excephon: Thn Idris. for instance, declures that fildd is not allowed without the
nrder of the Imam or the one appomted by him for that purpose. When neither of these Two
Iv present, then 1t is not permussible to heht the enemy and conduet jthad under the leader-
stiup of unjust rulers, The exception to this prohibition. says [hn 1dris, s when Muslims are
atlacked by the enemy and when they need to defend Muslim ternitory-and lives, See Surd'ir,
p. 156, Rawandi, Figh al-guran, rp -3,

43, Mab, 2/

4. Shara's, 11307

15, Rowda, 2370,

46, Al Weasa'il, 11062, Fadinh #11
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47. Mufid, Irshdd, pp. 118-19,

48. "Amili, Wasa'il, 11/33, Hudith #4. Siwar is living in the vicinity of the haly precine
in Mecca or Medina, for some considerable period of time ani by deliberate choice, to
perform acts of devotion and piety.

49, Nihdva, kitab al-fihad, 11292,

50. A. K. 8. Lambtan, “A Nineteenth-Century View of fihdd,” Siudia fslaanica, 32
(19707 181-92.

51. Etan Kohlberg, “The Development of the Imimi ShiT Doctrine of sihdd,”
Zeitschrift der Deutschen Morgenkindischen Gesellschaft, 126 {1976) 64-86.

52, "Amill, Wasa'il, 11/400, Hadith #1,

53. Ihid., 11464, Hadith #19.

3. Iad., 11/35, Hadith #10. In Khisal, 20394, it is narrated that one should not kil a
kidfir or 4 Sunni in the dar al-tagiyya except when one is attacked by them or confronts a kdfir
ora Sunni whe is engaged in spreading corruption, with the further condition that one js safe
to do so without endangering one’s life or the lives of one's associates. See also Mo lis.
Biflr, 100723,

55. "Amili, Wasd'il, 111483, Hadith, #2.

6. Rawda, 2/379-8],

37. Sabzawari, Kifaya, p. 74.

38. Halabi. fshdrdr, 130, mentions this third category of persons (o engage in jifidd,
besides the Tmam and his specially designated deputy. Tn Ghunya, p. 520, Abd al-Makirim
mentians the third category, with the provision that, in addition, the members of the commu-
nity ought to judge the situation as dangerous o their lives and property

Y. Masalik, Livab af-jifad,

Chapter 4
1. Fidya signifies a ransom—a thing or a captive—given for a kidnaped person, who i
therewith liberated. See Lane, Lexicon, book |, part b, p, 2354,

2. Ihn Manzir, Lisdn ai-arab, 1354358,

3. Fitra has been interpreted variously by Muslim theologians from the carly days, Tt
has been regarded as the natural basis of the true religion. According 1o Prophetic tradition,
“Every child is born in the fitra; it is his parents who make him a Jew or a Christian or a Parsi,
In the same way cattle give birth to calves without defects,” The evolution of the term frtra 10
the mesning of “natural law" can be attributed to the theological dispute concernimg the fate
of children who die before reaching adulthood. The conflict between the tradition about the
natural religion in which every child is born and the dogma of predestination was obvious and
the theologians had to attempt exegetical resolution of the problem. In the end, the explana-
tion that “every child is born with a disposition toward Islam” was favored over other
explanations that support the predestinarian view of belief and unbelief. Sce A, J. Wensinck,
Muslim Creed (London, 1965), pp. 42-44, 214—16. However, the concept of fire also raised
the fundamental question about the necessity of revelation when fitra could lead to salvation.
This view found its exposition among the Muslim philosophers who relegated religion to
“symbalic” status, being the form of truth intelligible to the average person (Winsborough,
Sectarian Miliew, pp. 135-36).

4. Hourani, Islamic Rationalism, p. 3.

3. Ihid,

6. Even the Ash'ari exegete Fakhr al-Din al-Razi. who maintains complete subordina-
tion of the human will to the divine will, recognizes two forms of “puidance™ frst, puidance
by means of dalil (demonstration) and Aujfa (proof or evidence), both activities of human
rational faculty, which he considers limited; secondly, guidance through inner purification of
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the soul amild sseetic practices. He docs not speak of revelution as a separate form of guid-
arce s ritheras ane Ashran, he considers thint revelation (e, the will of God) superimposes
all forms of guidance. Sec hus Tafsir kabir, 1 (Caro, 1938), pp. ST

T Seme ympartant observations i this connection have been mude by Joseph Schucht,
“Law and Justice. ™ m The Cambrridge Hstory af fsdem, vol, 2B, pp, S39-6K,

BoSee AL KOS Lambtan, State and Government i Medieval dslam (Oxford, 1981),
Thie warrk is devoted to the study of slamde palitical theory propoonded by Muslim furlsts
whor hased their discussion on Qurime exepencal materials, in addition o the oroditional
proctice of the Prophet and the early community.

. Mapali, fowdhir, 0.

i Shabid Thini, Masatik, keaale algada’, vidl, 2.

1. Hulli, feddf, 4293,

12 Fadd Hindi, Kashf aldihdm, vol 2; Nagali, dawalir, $08-11,

13 Tosi, Mabse, 3007,

[4 Al al-Makarim, Caligeva, p. 560

15 Karaki, Magdased, 20000, Ansiri, Mokdanb, 153,

Lo Tusr, Nehdya, 11320

I7. Koraki, Magdsidf, 2004,

5. Thn Bibdya. M fa, vehduenh, 340 Hadith # 1,82

19 The thealogieal implications are obwvious i makmg oo religous office. Indeed, the
Curan treats the gada’ ws one of the prophene luncuons and requires anyone: who under-
takes it 10 be in possession of fmgwa—i.c. . spiriual-moral awareness.

20, 1hn Bahayy, Migni®, p 33

21, thn Babiva, Man i vahdurah, Y3 Hadith # 1 and 2

230 Mk 340 alsa, Mugad, o A3, where the thind category is not mentioned | probably
Becatse of the doubtful judpment segarding o person’s ultimate desting on the day of
judgment.

28, Salliir, Marasim, p: 592,

24 In Slamee Messgnoom, ppo 13001 have didcussed (he theological connection be-
rween The desipnation (aass of the Tmam and has knowledge,

25, A lama, Mukfealal, 40044, Shardl Murtada. feicrde, ppe 194495,

A, "Allima, ﬂ-fm‘tﬁmh.ljl", 471458

27, Ihn lidris, Sard'fr, p 4649

2k, Masawh, Minhdf al-kardma, 40113,

201 am et using the terms wsafi-akithard here as they came o be known in the Odjir
peniod. As divcussed in the Introduction, during the Capar rule sl and akhbart were the
twis schoals of jurisprudence espousing one or the other method of denving shor'7 lows. What
I am implying here is that in inferring precepts from the aothoritative sources of law—ihe
Chiean and the Sunna—it was very soon found necessary 1o supplement dalif vhar'f fexplicit
textuul provt ) with dalil 'wqli (rational proof ), which laid the foundation of the elaborate wsif
at-frgh ipninciples employed to derive the laws of the Shar'a), which enmaited the methodol-
vy of deducing laws by atlizing both types of dalil shar'f and ‘agli. However, from the carly
dave of lmamite jurisprudence, jurists had shown their individual preference in using these
wo types Of dalil. Whereas some depended heavily on the daltf shar't, especially on riwdyai
and akhbar, there were athers who believed that in addition 1o the dalil shar'l, there were
ratiomal proofs deduced by the human faculty of reasoning. which could be used to supple-
ment the csential preliminaries that underlic Qur'anic legislation. The former group can be
wentihed as akhbari. whereas the latter group can be identified as wall in their jurispro-
dertial methodology.

M. Seechap |, ahove.

. This is verse 46:6, which reads: "0 belicvers. if an ungodly {fdvig ) man comes 1o you
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with a tding, verify it, lest you afflict a people unwittingly, and then repent of what you have
done.” The reverse of the command is deduced in this case . which would mean that 4 report
by a single God-fearing ("adil) person can be taken as reliable. See all the works an usif ol
figh in the section dealing with the accredition of a “single-individual tradition” | &habar af-
wahid), e.g., Muhammad Bagir Sadr, Duris i il al-usil, 27138,

32, Sadr, Durdy, 403996,

33, Particularly, Shahid Thani, as cited by Khi'i, Mu'fame, 1331, See Khu'''s own criti-
cism Tangih, 1/143-44) of the magbada and the weakness of the sanad because of the kack of
any authentification of "Umar b. Hanzala in any communication from the Imams.

34. Most of the usal works have a separate section discussing the methods of “aceredit-
ing" an tmportant tracition that suflers the “wounds” of weukness in sarnad O N, See
e.g.. Ansard, Rawd'il, vol. 2,

35. Taghir significs a devil or “idal™ in general. Also. in this context. it would mean &
person who has turned away from the goad way, leader of error, one who transgresses the
just limit, and so on, All these are used as descriptions of an oppressive ruler and as such
taghtit is a symbol of the caliphs in the hadith under consideration. See also Lune, Lexiceon,
book 1, part 5, p. 1857.

46. Kulayni, Kaff, 1/113-5. Dawiid b. Husayn in the sanad of this st tradition has
been regarded “weak™ by the rijal scholurs. See Khi'i, Mu'jary, 7101, where Kha' accepts
the verdict of Tasi and "Allama on Dawad's wagiff (“stopping” with the Imamate of the
seventh Imam, al-Kazim) position on the question of the Imamate, As a requirement of
‘addla in Imami traditions, a narrator must be an tmanti—possessing “sound belief™ by
accepting the Imamate of all the twelve Imams, In Fangih, V14344, Kho'i regards the
tradition as being “weak” in transmission because of "Umar b Hanzala, who has not been
accredited or praised in any communication,

37, Istamic Messianism, chap. 4, pp. 120ff

38, ‘Allama, Mukhtataf, 2/158; Halabi, Ishardr, p. 131

39, Tasi, fgesad, p. 147

40, "Allama, Mukhealaf, 2/158.

41. Shahid Thani. Rawda, 21410, See also Hilli, Muhadhdhab. kith il Shahid
Awwal, Duris, p, 165,

42. "Allama, Mukhitalaf, 20159,

43. Shahid Awwal, Duris, p. 165,

4. Tast, fgesad, p. 150

45. Tasi, Nikhava, 1/302.

46. Tusi, lgtisad, 150-31. This is known as the principle of the correlation between the
incumbeney of an act and the incumbency of its prereguisices an wsil al-figh,

47. "Allama, Mukhtalaf, 21159,

48. Ibid., 2/158, citing Halabi and Ibn Idrs,

49. Sallar, Mardsim, p. 597,

50. For unlawful intercourse: “The adulierer and the adultress, seimrge ve each one of
them with a hundred stripes™ (24:2): false accusation: *And these who aceuse honorable
women but bring not four witnesses, scourge them with eighty stripes™ (24:4): thelt: “As fo
the thief, both male and female, cut off their hands” (5:34); and highway robbery: “The only
veward for those who make war upon God and His Messenger and strive afier COTTupon in
the land will be that they will be killed or erucified” (5:33). The last citation s also used 1o
Justify capltal punishment for rebellion.

51. Theoretically, ta'zir crimes are those which bring njury to the social order as a
result of the trouble they cause, and it was {or this reason that their precise determination
was left to the community and its representatives, the caliphs. See Ahmad "Abd al-' Aziz al-
AlfL, “Punishment in lslamic Criminal Law,” in The felamic Criminal Justice System, ed. M,
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Uhent Bussioun (New York, 19821, p. 227; see also 5. M, Zwemer, The Law of Apostavy in
fidarmt (Lopdon. [924), esp. chap, 2. This latter work, although ourdared and hostile in
Places, i st useful as o summiary of laws of apostasy in Islam

3L Sweman AbL Pyiwad, 4126 See also estudy on the soutees of penil liw by Taymour
Kl “The Pricciple of Legality and ity Application in Bslamie Crominal Justice, " in felamic
Crierertad Juytice Svstent. pp. 14969

AR Shadit Keab al-wren, 421417, Tn s War and Peace in the Law of Ixlom {Bahi-
more, B35 po 150, Mapd Khaddun cites 48889 0 support of the death penalty for those
who apostitize or fall away trom ther religion. snd maintains, without citing his sources, that
all “oommentators agree that i believer who turms back Trom bis religion (iradda), apenly o
secretly. must he kalled B e persists o disheliel.” He tlso mamtains m o later passage than
Tirashrions are e explict inoproviding the death penalty for everyone who apaostatzes
from Bslam. ™ Actually. 485889 deals with hypocrities, and all the major commeniators state
that the passape bpporently refers 1o those Arabs who used 1o come 1o Meding nnd declare
thzmaelves o he Mushims uod on their return o Mecea would revert o their ragan beliels
andl engagee n hostile acts apaanst the Muoslio commundly CTabued, Tefvlr, 5/124-15;
Lomakhshars, S50 Haydawi, Anwar, po 1213 The Qur'an savs: “If they turn back |t
ety | them tihe them anc kill them wherever ve find them. and choose no Triend por halper
frism amemng thesn ™ (<4-RY )
540 "Aldbina, Tadlikera, 1745y,

S5 Task, NMitidva, 17303

S6. Thn Idris, Sardir, P 1if—n]

370 Ibad . p. 409

TH Tost. Mehaya, AL and all other subsequent works on Imamite figh. See, g,
Stuhud Thini. Masalik, Keal al “ame. This work s regarded one of the importanl commen-
taries on Mubaegeug al-Hili's Shara’s

S AN, Cawad, 45

Al Mubagogig. Shard i, 1/344

il Shahid Thiant, Maselek, 1162,

b See. for example, Majafi, fawdfite, 217386100,

A3 Ton Mdris, Sari'ir, 2064

6d. Fadil Hindi, Litfam, 20080,

A5 Ihidl

. Fard al-kifdva has been translated by Joseph Schacht, Tenae Goldziber, and others
who follow them as “collective duty,” in the sense that the Tulfillment of it by a sufficient
number of individuals excuses other individuals fram fulfilling i By translating as “collective
duty” what they possibly meant was “duty i act on behalf [eof thie collectivity],” but that
sense is not conveyed by this translation. Kafd itselt means “to be capable of doing a task,”
but kil an adds the idea of “doing it t9 save somebody elie the trauble [or the frustration of
presving o be mcapable of it] " Moreover, kifiva hay the sense of “sufficiency™ and as such in
frgh texts implies an obligatory act thit suffices and enables one to obtain whit is sought,
throwgh the performance of a prescribed duty. In other words, it conveys the sense of
“abhigatory representational function” fulfilled by one or more in the community an hehall
of eviervone elve. Axsuch, s performance by that individual or individuals relieves others of
that duty. In the legal context, then, it is more accurate to translate fard al-kijdva a “repre-
wentatively obligatory.” wherehy an individual or some individuals tuke upon themselves to
perform an “obligatory representational function,” “representing” a body by a deputed duty.
(T am grateful 10 Professor G. M. Wickens for pomnting our this important aspect of the
essential maaning of kifidya, ) .

67, Shahid Thani. Bidavat al-dirdve, pp. 66-69, does not believe that awdiur af-dafzi
menliomed i any tradition except the ane related by some sxty-two transmitters in which the

b
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Prophet is believed to have declared: “The one who willfully attributes 4 falsehood to me will
enter his resting place in the Fire.”

68. Among non-lmamite jurists a muersal is a tradition that has been transmitted by a
second generation Muslim by linking it to the Prophet withour any mediator. Such are the
traditions of Sa'id b. Musayyib, whose mursals, according to Shafi't; are like nusiads—i ..
they have an adequate chain of transmission, However, Shilii has not agcepted these
traditions as documentation for making a legal decision. Both Ab@i Hanifa and Milik have
regarded muwrsal traditions as outhenticated lor documentation purposes, See Yasin Su-
waylim Tahi's commentary on Baydawi's Minhdi al wusal ila “dm al-usaf (Cairo. s
050,

69. Kashshi, Rijal, p. 155,

70. Tbid.. p. 344.

71. The Imamites have mentioned several ways of “discovering” the opinion of an
Imam with certainty to arrive at consensus, which 1 have discussed in Jdamic Messianivm,
chap. 4,

72. Much work is being done in this connection by Abi al-Oasim Gurji of Tehlran
University. See his introduction to the recent edition of Tisi's Khldi (Tehran, 19857

3. Tusi, Mabsar, 849100,

74, Muosawt, Miftah al-kardma, Kitab al-qadd’, vol. 100,

75, "Allama, Qawd'rd, 4/298.

76. Ibn Fahd al-Hilli, Iddh, 4/298. On the question of whether the Propher could write
or not, Mulid, Awd'il, pp. 11112, argues that he could because God perfected everything in
him, including the art of writing, when he was chosen to be the Prophet.

77. Tisi, Ghayba, p. 231. For the discussion of this hadith, sce fslamic Messianisn, (4738
S

T8, Altahkim is the authority vested in a persan o adjudicate between two disputants,
such a person was required to possess the qualifications of fedkine al-shar’. Shahid Thini
maintains that gadi al-tahkim is inconceivable during the occultation of the Imam. hecause the
ruling of a well-qualified rmugtahid is effective without heing appainted in fadricien (arbitration)
by the people; otherwise the rulings of a mujabkid would not carry weipht at all. Thus, af-
tahitim merges in the general wildyg of gadd’. See Sabzawari. Kifivat al-ahldm, pp. 261-62,

79, Nujafi, fawdhir, 40/15-20),

sl A logical conclusion of “addla is ‘s, although the latter 15 stoctly said of the
Imams and the prophets only,

8l. Hakim, Usal al-'@mme, p. 571,

82. When there are problems that are not explicitly o implicitly deducible from the
sources of the Shari'a, jurists could refer 1o af-usil al-‘amalivia (Practical Principles) in the
wsitl al-figh. These “Practical Principles™ help the scarcher to determine the correct solution
to the given problem. Thus, for instance, the principle of isuslah refers (o taking into
vonsideration the “public interest™ (maslahe), whereas ivrishib is a principle that secks 1o
cstablish a “link" between a later set of circumstances with an earlier, and is bused on the
assumption that the rules applicable o certain conditions remain valid so long as it s not
certain that these conditions have altered, For example, a thing that was ritually pure does
not become impure on the basis of doubt generated by some lapse of time, In the case of such
doubt, istishab declares that a person confronted with such 4 situation should ignore the
doubt and adhere 1o the previously held cartainty, Similurly, the principle of burd'a amng
the “Practical Principles” is employed when there is explicit or implicit absence of 4 certain
case. It signifies “absence of obligation” for Muslims m those cases where Shari'a has given
no ruling. See the major works on wsi@l af figh, where al-usil al-"amalivva are treated in
detail,

83. Khi'i does not identily this ijihad formally as al-shar'T. But from his definition and
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discussion it s obwous that s al-giihadd al-shor's, as expliuned by Hokim in Uil al-'dmima,
p. 571

S Khai'i, Tangih, 1720-24

RS Khwagn Tusi, Akblag-r ndsied, ed. Mujtiabd Minuvi and *Aliridd Haydari (Tehran,
s i) e 75 1 have used G ML Wickens's teamslation, Navirsan Ethicy, . 52. The process
b sometimes charactenged as “wentification ol true knowledge with moral rectitude. ™

B Sabzawirt, Kifuyat al-whkam, pp, 260-62. cites the tndition of "Umar b, Hanznla
s supperting evidence

BT Ibn Babaya, Mae 3 vahdwrah, 36, 92,

R Dbl 3O34-135, section 17, Madich #1,

BY oo bomg passage, the Akhban junst Shayvkh Y isuf al-Bahring discusses the “adile
ineonnection with the jesre (Hadid'vg, 4123 1 s significant it roeroawa, a pre-lslomie
termi, covers the natural human gualities that do not depend on revelation, The carly Islamic
writers used 1o contrast sucruwwar and ding explaaming how the lntter bl upon the former,
This observation further strengthens the argument aboeot the objective nare of good and
evil by discussed corlier in this study.

W Sobeowici. Pfakhivg, Kidh al-sald, al-mrgepsod al-thdni,

91 [hid

82 Kashif al-Cabira’, Keshf, p. 266; Shahid Thini, Rowda, 11378

Y3 s, Mahsie, KH

B4 1bn Hamea ol-Tuosi. Wasite, p. 047,

U5 Shahid Thami. Masaltk, Koadh algada’, vol 2,

W Sahaawirt, Kefayar al-alkam, pp, 260-62.

9T Mubagqig Hill, Shardd, 468, For the relevant hadith, see Kulayni, Kdaff, 7412,
kieah ol qad@” wa ol ah ki,

SR CAllama; Qewad'id, po 223

9. See pole H6, pbove

101 “Tusi, Mo, Bid—8e,

HHE . Tusi, Nehdva, 1304,

W2, Tho Idris, Sard'tr, pp. 16l-f1

103, Muhagqig HillL, Shaed's, 2012

14, See. e.g . Karaki, Magaid, 2004, where the author, Mubaqegig al-Karaki (d. 9379/
1530-31), who was appointed the Shaykh al-tfanr during the reign of Shoh Tahmésp, the
Safavid. explains al-kakim as being al-inidm ol ddil or the one appointed by him, including
the well-gualificd fogih,

Chapler 5

Siwury, Kanz, 220K8-9
Fasi, Nifugya, bib alawsivd), 20673
“Albamu. Tadhkira, 2592,
e, , 275495

5. In the article on al-fum’a, in both the first and second editions of the EIL, the
Imamite viewpoint has not received proper attention. Although 5.1, Goitein's article in the
secomd edition (11:593 ) makes referénce to the political connotation of this valdr, no reference
has been made 1o the Shii Imimi opinion un the subject. despite the fact that the Imamate of
the fum’a in the Latter school s closely related 10 the guestion of the wiliye of the Imam in
general, and to the Imamate of the twelfth Imam in particular.

fi. See above, chap. 3, p. #9.

T Wasl, Tahdhih, 33021, Mabsar, 10143,
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8. E.g., Sabzawari, Dhakhire, kitdb al-valdr, dl-madgsad al-thdni, mentions seven condi-
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